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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6772. 

Eastland Company 

v. 

Federal Communications Commission. 


No. 6773. 

Congress Square Hotel Company 

v. 

Federal Communications Commission. 


JOINT BRIEF OF THE APPELLANTS. 


INTRODUCTION. 

These are two appeals under Section 402 (b) and (c), 
of the Communications Act of 1934 from an order of 
the Broadcast division of the Federal Communications 
commission, dated May 1, 1936. The order grants a 
construction permit to Portland Broacasting System, 
Inc., of Portland, Maine for a new radiobroadcasting 
station to operate at 640 kc., with 500 watts power, 
limited time (the term “limited time” designates the 
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hours of operation of a station which may operate 
during the daytime plus certain evening hours com¬ 
puted in a manner not material to the issues of this 
case). 

Number 6772, the appeal of the Eastland Company, 
was sued out because the action of the commission in 
granting the application of Portland Broadcasting 
System, Inc., precluded the commission from granting 
the application of Eastland Company for a construc¬ 
tion permit to use the same frequency in the same town 
(but with a lesser power of 100 watts) and the East- 
land Company appeals also from the denial of its own 
application. 

Congress Square Hotel Company is licensee of radio¬ 
broadcasting station AVCSH, already operating at 
Portland, Maine, at the frequency 940 kc. The sta¬ 
tion of Congress Square Hotel Company would be 
thrown into competition with that of Portland Broad¬ 
casting System, Inc., upon the commencement of the 
operation of the station of the latter company and, 
accordingly, Congress Square Hotel Company was per¬ 
mitted to participate in the proceedings in opposition 
to the granting of the application of Portland Broad¬ 
casting System, Inc., and upon the granting of the 
application sued out its appeal. 

The hearing in these matters before the members of 
the Broadcast division of the Federal Communications 
commission commenced on October 22, 1934. It in¬ 
volved not only the applications now before the Court 
but a number of others having a technical, electrical 
relationship to these applications. 

Concerning these matters, the Communications com¬ 
mission says in its annual report for the fiscal year 
ended June 30, 1936: 


3 


“Of the hearings held during the period of this 
report, probably the two most complicated are the 
so-called Brooklyn cases and those known as the 
640 cases, . . . 

“The 640 cases involved thirteen applications, 
affecting primarily the use of the frequency 640 
kc., in a number of localities in the United States. 
The applications were divided into groups and 
heard together before the Broadcast Division en 
banc. This frequency is designated by Rule 116 
of the Commission for the use of 4 clear-channel 
stations ’; that is, on which no simultaneous night¬ 
time operation is permitted. Among others, pro¬ 
posals were made by several of the applicants for 
simultaneous night-time operation on 640 kc., in 
violation of this rule. The hearing also involved 
the use of this frequency by competing applicants 
for new stations in Portland, Maine, and Pitts¬ 
field, Massachusetts. The Commission’s decision, 
June 12, 1936, will be reported in Volume 2, Fed¬ 
eral Communications Commission Reports, when 
the same is published.” (Page 26) 

None of the issues relating to the Commission’s rules 
on clear channels are involved in the present appeal. 
There is no question raised in the present appeals con¬ 
cerning any of the eleven other applications involving 
the 640-kc. frequency. However, the complications of 
the case before the Communications commission have 
resulted in the including in the present record of 
some extraneous material concerning which no issues 
are raised in the present appeal and no investigation 
is necessary. 

The decision of the Commission (published some six 
weeks after it had granted the application of Portland 
Broadcasting System, Inc.) is found at R. 339 to 372, 
but this lengthy opinion discusses many matters other 
than those raised by the present appeal. The discus- 
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sion of the Commission’s action in the present cases 
mav be found at R. 353 to 360. 

THE FACTS. 

Portland Maine Publishing Company, a corporation 
engaged in the publication of daily and Sunday news¬ 
papers at Portland, Maine, made application to the 
Federal Radio commission under the Radio Act of 
1927 for a construction permit to construct and oper¬ 
ate a radiobroadcasting station at Portland, Maine. 
This application was denied on February 2, 1934. 

At the hearing before the Communications commis¬ 
sion in the present case, it was agreed that the Com¬ 
munications commission was to take judicial notice of 
that decision and consider it a part of the record (R. 
68, 74-75). Accordingly, the applicable portions of that 
decision are printed as an appendix to this brief. 

The application of Portland Maine Publishing Com¬ 
pany just referred to was actively prosecuted and spon¬ 
sored by one George W. Martin (R. 68). After the 
denial of the application by the Radio commission, 
Martin continued his investigation of the possibility 
of establishing a radiobroadcasting station in Port¬ 
land, Maine and has worked toward that end without 
interruption (R. 68). Shortly after the action of the 
Radio commission in denying the application of Port¬ 
land Maine Publishing Company, there was organized 
Portland Broadcasting System, Inc. This company 
was organized March 29, 1934 and its incorporation 
was consummated April 4, 1934 (R. 66). Portland 
Broadcasting System, Inc., made application to the 
Federal Radio commission on April 5, 1934, requesting 
a construction permit to operate a radiobroadcasting 
station at Portland, Maine to use the frequency 640 
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kc. From the application form it appears that the 
stockholders of Portland Broadcasting System, Inc., 
are George W. Martin, Clarence A. Brown and Everett 
M. Holden “owning 33-1/3 per cent each” (R. 15). 
This application, in response to an inquiry as to the 
assets of the applicant corporation, states that those 
assets consist of $25,000 cash on deposit plus certain 
undesignated reserve funds (R. 16). 

Hearing upon this application was held before the 
Federal Communications commission, which under the 
Communications Act of 1934, had meanwhile succeeded 
to the work of the Federal Radio commission. The 
hearing commenced on October 22, 1934, before the 
Broadcast division of the Federal Communications 
commission, consisting of Hampson Gary, Thad H. 
Brown and Eugene 0. Sykes, Mr. Gary being chair¬ 
man of the Broadcast division, Mr. Brown being vice- 
chairman thereof and Judge Sykes being chairman of 
the Commission itself and ex officio a member of each 
of its several divisions (R. 58). 

From the testimony adduced at the hearing with re¬ 
gard to the organization of the Portland Broadcasting 
System, it appeared that the stock ownerships listed 
in the application, of Brown and Holden were nominal 
only, consisting of one share each, to constitute the per¬ 
sons merely qualifying stockholders; the stock was not 
paid for (R. 69, 92). George W. Martin testified that 
he, personally had subscribed for and paid for 250 
shares of a total capitalization of 500 shares. He tes¬ 
tified that he had paid $25,000 for this stock. He 
also stated that Portland Maine Publishing Company 
(the corporation whose application the Federal Radio 
commission had denied) had subscribed to 247 shares 
at a total price of $24,700 but that these shares had not 
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been issued (R. 69, 83). Thus there were accounted 
for the total authorized capital shares of the Portland 
Broadcasting System, Inc., so as to constitute a capital 
set-up of $50,000. 

Martin testified that the proposed equipment cost of 
the radiobroadcasting station would be $46,429 (R. 78). 

He said that in addition to the stock subscription of 
$24,700, Portland Maine Publishing Company had 
agreed with him to purchase advertising time on the 
proposed radiobroadcasting station for an unnamed 
period of years at the rate of $40,000 per year (R. 74). 
He said that his agreement with the Publishing com¬ 


pany with regard to the stock subscription and the ar¬ 
rangement for financial support had been complete 
before the filing of the application of Portland Broad¬ 
casting System, Inc. (R. 82). 

There was offered in evidence on the part of the ap¬ 
plicant a copy of this agreement bearing the date of 
October 13, 1934. This is an agreement between Port 
land Maine Publishing Company and Portland Broad¬ 
casting System, Inc., which commences by reciting the 


filing of the application. 


The a 


greement is conditioned 


upon the granting of such application “within one year 
of the date hereof ” (which is to sav, bv October 13. 
1935). It is provided that the publishing company will 


purchase the 247 shares of stock referred to at tl\o pat- 
value of $100 per share, will furnish certain news 
broadcasting service to the radio station, will purchase 
time for the broadcasting of the promotional activities 
of the newspaper, will furnish market reports for 
broadcasting, will use the station for promotional ad¬ 
vertising, will set aside and expend with' the station 
a sum of $40,000 per year, will furnish news broadcast¬ 
ing studios at its newspaper building, etc. (R. 218- 
220 ). 
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No evidence was given as to the financial ability of 
the publishing company to perform its stock subscrip¬ 
tion to the extent of $24,700 or to maintain the $40,000- 
per-year contribution arrangement. At R. 79, coun¬ 
sel for Portland Broadcasting System, Inc., stated defi¬ 
nitely that there would be no evidence submitted as to 
the ability of Portland Maine Publishing Company to 
go through with the terms of its contract. 

Later in the proceedings, Martin testified that he had 
telegrams indicating that the Portland Maine Publish¬ 
ing Company had an “open line of credit for $85,000” 
(R. 180). 

On cross-examination concerning the source of the 
$25,000 with which Martin had paid his stock subscrip¬ 
tion in Portland Broadcasting System, Inc., he stated 
that he had borrowed the money from the First Na¬ 
tional Bank of Portland upon the indorsement of Port¬ 
land Maine Publishing Company (R. 85). He said he 
could not have borrowed this money on the strength 
of his personal credit and without the endorsement of 
the Publishing company. He stated that he had no con¬ 
tract with the Publishing company covering the loan 
or for his employment with the proposed broadcasting 
station. He gave it as the terms of his loan that he 
vras to make payment in installments, semiannually 
over a period of ten years (R. 90). 

Later, and on further cross-examination Martin 
stated that the note on which he had borrowed the 
money was one given by him directly to the Publishing 
company without his having had the handling of the 
$25,000 involved, which sum of money was placed in 
the bank by the Publishing company to the credit of 
the Broadcasting system without the funds having 
gone through Martin’s hands. Any checks on the broad- 
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casting svstem were to be signed not onlv bv Martin 
but also bv the cashier of the bank in which the funds 
were deposited (R. 177). 

On the question of his ability to make repayment of 
the $25,000 loan from any funds outside the actual op¬ 
eration of the proposed broadcasting station, Martin 
testified that he had no funds or any contemplated 
source of funds with which he could pay the $25,000 
note to the Publishing company and he would have to 
depend entirely upon the possibility of personally earn¬ 
ing money in the new radiobroadcasting station in 
order to pay the $25,000 note (R. 178). He stated that 
his net worth 44 would not extend much over a couple 
of thousand dollars” (R. 179). 

Martin also stated that he had been working with 
Portland Maine Publishing Company in an effort to 
establish a new radiobroadcasting station for a period 
of years. He placed the original effort as having 
taken place in April, 1925. He stated that a sec- 
ond effort was made in 1929. Subsequent to this, he 
stated, there was the effort which resulted in the de¬ 


nial of an application by the Radio commission in 1932 


which was succeeded by the present effort (R. 180-181). 
Testimony was given at the hearing covering a num¬ 


ber of other issues beside the matter of the relation¬ 


ship with the Publishing company and the financial 
ability of Martin, the Publishing company and the ap¬ 
plicant corporation. 'With regard to these other mat¬ 
ters, the commission has made numerous findings of 
fact which are contained in its opinion and by which 
the present appellants are bound. Radio Service Cor¬ 
poration v. Federal Communications Commission, 64 
App. D. C. 323. 
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The order of the commission, dated May 1, 1936, 
granted the application of Portland Broadcasting Sys¬ 
tem, Inc. This order was by its terms effective June 
16, 1936, at which time the commission published its 
opinion in the matter. 

Both the order and the opinion were by the Broad¬ 
cast division, Commissioners Sykes, Chairman, Case 
and Prall (R. 336-338, 345, 371). Commissioner Thad 
H. Brown, who had been one of the three commission¬ 
ers who heard the evidence, did not participate in the 
entering of the order nor in the writing or publishing 
of the opinion. This was apparently because on March 
9, 1935, at a meeting of the Communications commis¬ 
sion, Commissioner Brown was transferred from the 
Broadcast division to the Telephone division and he 
was replaced on the Broadcast division by Commis¬ 
sioner Norman S. Case, who had theretofore been on 
the Telephone division. (F. C. C. Mimeograph 12283). 

Commissioner Hampson Gary, another member who 
heard the testimony in this case, did not participate in 
the opinion or order because, on January 1, 1935, he 
had resigned his membership in the Commission. On 
January 17, 1935, his place was filled by the appoint¬ 
ment of Commissioner Anning S. Prall (1 Federal 
Communications Commission Reports, II). 

ISSUES PRESENTED. 

A number of questions are raised in the two notices 
of appeal in these cases. In this brief, only the follow¬ 
ing four contentions will be made: 

1. The order and decision of the Broadcast divi¬ 
sion are invalid as having been made by a division of 
the commission, the majority of which neither heard 
the evidence nor passed upon a report thereof. 
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2. The order and decision of the Broadcast division 
are in violation of the Commission’s rule against repe¬ 
tition of applications. 

3. It was error to grant the application of Portland 
Broadcasting System, Inc., without a showing that the 
applicant was financially able to construct and operate 
the proposed station. 

4. The denial of the application of the Eastland 
Company and the granting of that of the Portland 
Broadcasting System, Inc*., violated the facilities-dis- 
tribution section of the Communications Act of 1934 
and the quota regulations of the Commission. 

ARGUMENT. 

1. The order and decision of the Broadcast division 
are invalid as having been made by a division of the 
Commission, the majority of which neither heard the 
evidence nor passed upon a report thereof. 

The regulation of radio communications is confided 
bv the Communications Act of 1934 to the Federal 
Communications commission. Section 4 (a) of that 
Act provides for a commission to be composed of seven 
members. 

Section 5 (a) of the Act provides that the Commis¬ 
sion is authorized bv its order to divide the members 
into not more than three divisions. Any commissioner 
may be assigned to such division as the Commission 
mav direct. In case of a vacancy in a division or the 
absence or inability of a commissioner to serve, the 
chairman mav designate another commissioner to 
serve temporarily for him. Section 5 (b) provides 
that the Chairman may distribute its work among the 
divisions. Section 5 (c) provides “in conformity with 
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and subject to the order or orders of the Commission in 
the premises, each division so constituted shall have 
the power and authority by a majority thereof to hear 
and determine, order, certify, report, or otherwise act 
as to any of said work, business, or function so as¬ 
signed or referred to it for action by the Commission, 
and in respect thereof, the division shall have all the 
jurisdiction and powers now or then conferred by law 
upon the Commission, and be subject to the same du¬ 
ties and obligations.” It is provided that the division 
orders have the same effect as orders made by the full 
commission. 

By Commission Order No. 1, dated July 17,1934, and 
published at 1 Federal Communications Commission 
Reports, III, the Commission created three divisions to 
be known as the Broadcasting, the Telegraph and the 
Telephone divisions and provided “the Broadcast divi¬ 
sion shall have and exercise jurisdiction over all mat¬ 
ters relating to or connected with broadcasting.” That 
order provided that Commissioners Gary, Brown and 

Svkes should be the members of the Broadcast divi- 
%/ 

sion, Commissioner Gary to be Chairman and Commis¬ 
sioner Brown to be Vice-Chairman. 

Section 309 (a) of the Communications Act provides 
that if, upon the examination of any application, the 
Commission does not reach a decision that the grant¬ 
ing of such application would serve the public interest, 
convenience or necessity, then the Commission “shall 
notify the applicant thereof, shall fix and give notice 
of a time and place for hearing thereon, and shall af¬ 
ford such applicant an opportunity to be heard under 
such rules and regulations as it may prescribe. ’ ’ 

Section 409 (a) of the Communications Act pro¬ 
vides : 
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“Anv member or examiner of the Commission, 
or the director of any division, when duly desig¬ 
nated by the Commission for such purpose, may 
hold hearings, sign and issue subpenas, administer 
oaths, examine witnesses, and receive evidence at 
any place in the United States designated by the 
Commission; except that in the administration of 
Title III an examiner mav not be authorized to 
exercise such powers with respect to a matter in¬ 
volving (1) a change of policy by the Commission, 
(2) the revocation of a station license, (3) new 
devices or developments in radio, or (4) a new 
kind of use of frequencies. In all cases heard by 
an examiner the Commission shall hear oral argu- 
ments on request of either party.” 

In the present case the application, not of Portland 
Broadcasting System, Inc., but of certain other appli¬ 
cants heard at the same time involved “a change of 
policy by the Commission”. Accordingly, the hearing 
upon all the applications was held before the Broadcast 
division of the Commission. 

At the time of the hearing in the present case the 
rule of the Communications commission then in effect 
(Paragraph 60) provided that in case of any formal 
hearing the testimony might be taken before a quorum 
of the Commission, before less than a quorum of the 
Commission or before an Examiner appointed by the 
Commission in the discretion of the Commission. Para¬ 
graph a) of Paragraph 60 of the Rules and Regulations 
provided that when testimony was taken before the 
Commission it might be followed by oral argument or 
by the filing of briefs “and the case shall thereafter be 
decided bv the Commission on the basis of the test i- 
mony heard and the proceedings had”. Paragraph b) 
of Paragraph 60 provided that if the testimony be 
taken before less than a quorum of the Commission or 
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before an Examiner, the testimony duly transcribed 
shall be reported back to the Commission by the per¬ 
son conducting the hearing, together with a written re¬ 
port containing recommendations as to the decision to 
be made. The Paragraph provided that a copy of the 
report should be mailed to the parties participating in 
the hearing and it accorded them the right to file ex¬ 
ceptions thereto and request oral argument either upon 
such exceptions or independently. 

After the hearing in the present case but before the 
decision, on December 18, 1935, the Commission en¬ 
acted a comprehensive set of rules of practice and pro¬ 
cedure. Paragraph 106.27 of these rules provides: 

“In the event testimony is taken before less than 
a quorum of the Commission, an Examiner or a 
director, the testimony duly transcribed shall be 
reported back to the Commission, together with a 
written report containing recommendations as to 
the decision to be made thereon, and the facts and 
grounds upon which such recommendation is 
based. ” 

Paragraph 106.28 provides: 

“A copy of such report shall be mailed by the 
Secretary to each party participating in the hear¬ 
ing, and such party shall have the right to file ex¬ 
ceptions thereto at any time within a period of 
fifteen days from the mailing of such report.’ 7 

Paragraph 106.29 provides that the Commission 
shall hear oral argument on such exceptions on the re¬ 
quest of either party. 

In the present case and at the conclusion of the tes¬ 
timony, it was agreed among all the parties that briefs 
would be filed by January 15, 1935 (R. 217-218). Such 
briefs were filed. 
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As has been pointed out, the case was not de¬ 
cided until May 1, 1936, at which time two of the 
three members of the Broadcast division had been re¬ 
placed. Commissioner Tliad H. Brown was still a mem¬ 
ber of the Federal Communications commission and 
although attached to the Telegraph division, could have 
been temporarily reassigned to the Broadcast division 
for the purpose of deciding the present case. Had this 
been done, both Commissioner Svkes and Commis- 
sioner Brown could have participated in the entry of 
the order and the publication of the opinion and would 
have constituted a quorum of the Broadcast division 
and would have been two of the three persons who 
heard the testimony given. 

Commissioner Sykes, the only person to participate 
in both the taking of the evidence and the entry of the 
order, published no report as an Examiner or indi¬ 
vidual commissioner, of his findings and recommenda¬ 
tions for decision or statement of facts upon which such 
decision should be based, to which exceptions might 
have been taken. 

The Communications commission can best be de¬ 
scribed as a quasi-legislative and quasi-judicial body 
with administrative functions. Old Colony Trust Com¬ 
pany v. Commissioner of Internal Revenue, 279 IT. S. 
716; Humphrey's Executor v. United States, 295 U. S. 
602; Bruhy v. Federal Radio Commission, 61 App. 
D. C. 204. Congress has set up for the Commis¬ 
sion a legislative standard for the licensing activi¬ 
ties of the tribunal. The Commission is empowered to 
adopt necessary rules and regulations to effectuate this 
standard. In this sense it is quasi-legislative. Con¬ 
gress has likewise given the Commission the adminis- 
trative function of making findings of fact to which 
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the legislative standard applies. In making these find¬ 
ings the Commission acts in a qua si-judicial function. 
Arizona Grocery Co. v. Atchison, Topeka & Santa Fe 
Ry., 284 U. S. 370. To promote the efficiency of the 
Commission, Congress has provided that the ministe¬ 
rial function of the reporting of facts may be assigned 
to an Examiner or a member of the commission. The 
similaritv of this fact-finding function of the commis- 
sion to a jury in a court of law, a master in a court of 
chancery and a referee in bankruptcy proceedings is 
readily ascertainable. 

The precise question raised by this appeal is whether 
the substitution of commissioners before a decision 
has been rendered is valid when the commission itself 
has assumed the ministerial function of determining 
facts and applying to them the preexisting law. 

A trial at the common law required the rendition of 
a decision by the judge, or a verdict by the jury. 
Garden City Feeder Co. v. Commissioner of Internal 
Revenue , (C. C. A. 8) 75 F. (2d) 804. In criminal law, 
the substitution of any juror because of illness, death 
or incapacity during the course of a trial, the proper 
course to pursue is to declare a mistrial and begin de 
novo. Freeman v. United States , (C. 0. A. 2) 227 Fed. 
732; West v. State, 42 Fla. 244; People v. Howard, 211 
Cal. 322; People v. Peete, 54 Cal. App. 333. In the ab¬ 
sence of any express statute or waiver of the defen¬ 
dant the common-law requirements of a jury of twelve 
and their participation throughout the entire proceed¬ 
ings until a verdict has been rendered is mandatory. 
Opinion of the Justices, 41 N. H. 550. 

At the civil law in the absence of any statute allow¬ 
ing the rendition of a verdict by less than twelve 
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jurors, the same rule applies. City of Shawneetown 
v. Mason , 82 Ill. 337; Follin v. Foucher, 8 La. 563. 
The rule has been firmly established in both English 
and American jurisprudence that if during a trial a 
juror because of interest, bias, or prejudice, becomes 
incapacitated, or is for any reason discharged, a new 
juror must be sworn and the trial must commence de 
novo. Alabama Great Southern By. Co. v. Brown , 
140 Ga. 792. In the case of Prentice v. Chemung , 
1 Robinson 71 (La. 1840), where the court excused 
a juror for sickness after the trial had commenced, 
it was error to call another juror from the bystanders 
and put him on the jury reading to him the evi¬ 
dence already taken. Where there is a jurv trial m 
equity, if one of the jurors becomes ill and is incapable 
of remaining until a verdict is agreed upon, the court 
will discharge the jury and charge another with the 
cause. Daniells Chancery Pleading <£’ Practice , 6th 
Ed., § 1109. 

The growth of equitable jurisdiction has closely 
paralleled that of the law. The findings of fact by a 
chancellor or a subordinate to whom he has delegated 
that function is similar to a verdict of the jury. Glenn 
v. Tries, 276 Pa. 165; Petry v. Harwood Electrie Co., 
280 Pa. 142. 

In the case of Coel v. Glos, 232 Ill. 142, an equity 
court requested an examiner to report his conclusions 
of fact and law. The term of A, as master in chancery, 
expired after the taking of testimony was completed, 
the case was then referred to B to report his conclu¬ 
sions on the facts and law based on a transcript of the 
record taken before A. The court stated (p. 146-7): 
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“The (lower) court . . . erred in referring the 

case to ... for the purpose of having him report 

his conclusions of fact and law on the evidence 

which was not taken before him. ... It is not the 

function of a master as a ministerial officer to hear 

cases and decide issues upon evidence taken before 

another master. The parties are entitled to have 

the master who is to form his conclusions on the 

facts hear the testimony of the witnesses. . . . 

The lower court was without authority to again 

refer the case to another master in chancerv to 

•> 

report his conclusions as to the issues by reading 
the testimony taken before ... A second master 
in order to correctly determine questions of fact 
ought to have the aid derived from seeing the wit¬ 
nesses and hearing them testify.’’ 

In the present case, the Commissioners assumed the 
ministerial function of determining disputed questions 
of fact, in that respect they assumed the duties of an 
examiner or master in chancery; hence the substitu¬ 
tion of Commissioners who made the findings of fact 
where the testimony had been taken before prior Com¬ 
missioners is error. Fitchburg Steam Engine v. Pot¬ 
ter , 211 Ill. 138. And in 17 Encyclopedia of Pleading 
and Practice 1085, it is pointed out that unless the 
parties should consent that the master to whom the 
case is to be referred should make his findings and 
conclusions from the evidence as reported by the 
former master, the case should be referred anew to 
another master for proofs and his report therein. 

In bankruptcy proceedings where the court has as¬ 
signed to a referee the function of taking testimony 
and reporting his conclusions of law, it was error for 
the court to substitute a new referee and order that 
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the testimonv taken before the former referee be con- 
sidered as taken before the new one. In Ilcerdegan v. 
Loreck, 17 App. Div. (X. Y.) 515-516 it is said: 

“The defendant was entitled to have the judi¬ 
cial officer who was to pass upon his rights hear 

the testimonv of witnesses and form his determi- 
%> 

nation upon issues therefrom. * * * There can be 
but one trial before one judicial officer and it is 
a trial of the whole case. * * * the defendant is 
entitled to a trial according to the strict proce¬ 
dure of a trial and by one judge and not by two 
acting in two different branches of the case.” 

To the same effect see Griffin v. Miner, 22 Jones & 
Spencer, (54 X". Y. Superior Ct.) 46; Maicas v. Leony, 
113 X. Y. 619. 

The Commission as we have pointed out not only 
performed the ministerial function of making findings 
of fact, but likewise applied them to the pre-existing 
law. In this capacity it is exercising a judicial func¬ 
tion. Therefore an examination of the cases is in 
order which discusses the substitution of judges dur¬ 
ing a trial and before a decision or verdict has been 
rendered by the jury. 

In criminal law, the substitution of a judge during 
the course of a trial is error. Freeman v. United 
States , (C. C. A. 2) 227 Fed. 732. Commonwealth v. 
Claney, 113 Pa. Superior 439. In the latter case the 
trial judge became incapacitated by illness after the 
taking of testimony and arguments of counsel, the sub¬ 
stitution of another judge over the objections of the 
accused, who charged the jury, received the verdict, 
and disposed of motions in arrest of judgment was 
held unauthorized and the proceedings were nullified. 


19 


As the court quoted in Freeman v. U . S., supra: 

1 ‘The conclusions of the justice hearing- the cause 
may depend and frequently do depend not only on 
the words of the witness but upon his manner,” 
quoting Wig more on Evidence $ 1395, . . . “the 
elusive and uncommunicable evidence of a wit¬ 
ness’s deportment. ...” 

When we turn to civil proceedings before a jury, 
the substitution of a judge during the course of the 
trial is deemed error. 1 Freeman on Judgments S 58: 

“And where the judicial act of rendering judg¬ 
ment though partially accomplished was not 
wholly complete when the judge’s term expired, 
his successor cannot adopt his previous acts, and 
complete an incompleted act.” 

In Clanton v. Ryan, 14 Colo. 419, the court said at 
p. 424: 

“It is, certainly not ‘according to the rules and 
practice’ . . . for one judge to hear the evidence 
. . . and then . . . another render a finding and 
judgment upon such evidence however perfectly 
the same may be preserved. ’ ’ 

The cases are more numerous where the judge in 
a civil action makes the findings of fact as well as the 
rulings of law. In Bahnsen v. Gilbert, 55 Minn. 334, 
the successor of a trial judge was not authorized to 
make findings of fact in a case not tried before him. 
See also, Clanton v. Ryan, supra; B voder v. Conklin, 
98 Calif. 360; Mace v. O’Reilly, 70 Calif. 231. The 
case of Wainwright v. Roots Company, 176 Ind. 682, 
698-699 holds: 
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“A party to an action is entitled to a determina¬ 
tion of the issues by the jury or the judge that 
heard the evidence, and where a case is tried by 
the judge and the issues remain undetermined at 
death, resignation, or expiration of the term of 
such judge, his successor cannot decide, nor make 
findings in the case without a trial de novo. * * * ” 

To the same effect see Company A First Regiment 
North Dakota Nat 7 Guard Training School v. State, 
55 X. D. S97; Putnam v. Crombie, 34 Barbour (X. Y.) 
232: 


“Another judge * * * might find differently 
upon the same evidence”. 


Also see In Re Sullivan, 143 Calif. 462, 467: 

“The question presented is, however, not one of 
jurisdiction, but of the erroneous exercise of juris¬ 
diction. A party litigant is entitled to a decision 
on the facts of his case from the judge who hears 
the evidence, where the matter is tried without 
a jury. ...” 

The facts of this case are in point. It was a pro- 
ceeding for the appointment of a guardian for an al¬ 
leged incompetent. The evidence was taken before a 
judge who gave no decision on it, and the matter was 
then submitted to another judge who didn’t hear the 
witnesses and no report of the testimony was pre¬ 
sented. He orally appointed a guardian, and the order 
was signed by a third judge. 

Case v. Fox, 138 Ore. 453, involved a contract action 
for services. The judge signed the findings of fact 
and conclusions of law for the plaintiff. The successor 
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judge then heard the oral argument. The court held 
this no error; however we quote from the decision (p. 
457): 


“ . . . a successor to a trial judge who was re¬ 
moved by death before he had announced anv find- 
ings of fact ... or pronounced judgment upon 
the cause could not render findings of facts (quot¬ 
ing cases discussed above), yet the defendant’s 
objections to the findings which bear the signature 
(of the deceased judge) do not require a decision 
upon any issue wherein the opportunity of seeing 
the witnesses and hearing them testifv would be 
of any avail. ... A determination of the issue 
thus presented did not require the weighing of 
testimony. ...” 

“The consideration of the case by Judge Morris 
never having reached the point of determination 
of the issues, the action of Judge Jackson in adopt¬ 
ing the findings as his own was, in legal effect, but 
deciding the issues in a case in which he had not 
heard the evidence, or been in anv wav concerned 
prior to the time he decided it. . . . ” 


In other words, where a successor judge must make 
findings of fact, weigh the testimony and determine 
the credibilitv of witnesses, the trial must be de novo 
as distinguished from the mere performance of a 
ministerial duty or where the parties have agreed 
that the succeeding judge may base his findings of fact 
on the transcript of the record. In Re Nolan’s Will , 71 
X. J. E. 207. 

A summary of the above cases in which the court 
in a civil proceeding rendered a decision without a 
jury clearly establish that a change or substitution of 
judges during the course of a trial nullifies the pro- 


ceedings and that the trial must commence de novo. 
The analogy to the case at bar is obvious, the functions 
of Commissioners who are determining facts and ap¬ 
plying them to the law are similar to those of a judge 
who makes the findings of fact and rules on the law. 

The cases in equity likewise support the proposition 
that a change of judges or chancellors during the trial 
is error. 

In Labonte v. Lacasse, 78 X. H. 489 where the issues 
under a bill of equity for reformation of the deed were 
left undetermined bv the trier of facts, it was held a 
new trial must be had unless the plaintiff abandons 
the proceedings. 

We shall now turn our inquiry towards administra¬ 
tive tribunals to determine whether the substitution of 
commissioners before a decision has been rendered is 
error. The tendency of the Supreme Court is to de¬ 
mand from administrative tribunals the requisite no¬ 
tice and full hearing that it requires of judicial tri¬ 
bunals. 

Although the Interstate Commerce Commission is 
not a judicial tribunal, a proceeding before it should 
substantiallv conform to that before a court charged 
with the duty of finding the facts and giving judgment 
thereon, or to the report of a special master or referee 
in chancery passing on the facts and the law. 

Interstate Commerce Commission v. Louisville 
& N. R. Co., (C. C. Tenn.) 73 Fed. 409, 414. 

In Interstate Commerce Commission v. Louisville (0 
Nashville R., 227 U. S. 88, 91, it is said: 

“In the comparatively few cases in which such 
questions have arisen it has been distinctly rec- 
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ognized that administrative orders, quasi-judieial 
in character, are void if a hearing was denied; if 
that granted was inadequate or manifestly unfair; 
if the finding was contrary to the ‘ indisputable 
character of the evidence.’ ” 


Also Morgan v. United States, 298 U. S. 468, 480: 

“The requirement of a ‘full hearing’ has obvious 
reference to the tradition of judicial proceedings 
in which evidence is received and weighed by the 
trier of facts.” 


From these decisions the Supreme Court clearly in¬ 
dicates that the traditions of common law, and equi¬ 
table proceedings will guide the court in the determina¬ 
tion of what is a full hearing, and therefore it is sub¬ 
mitted that the substitution of Commissioners before 
thev render a decision in which tliev are the triers of 
fact and law is a violation of the right to a “full hear¬ 
ing. 9 9 

The case of Smith v. State of N. Y., 214 N. Y. 140, 


is on all fours with the case in issue. This was a pro¬ 
ceeding before the Board of Claims “which board in 
a strict sense is not a court but its functions are judi¬ 
cial.” The oral hearing was had before the Board of 
Claims. After the case had been submitted for deci¬ 


sion, one of the Commissioners resigned and the deci¬ 
sion was made by his successor and the two remaining 
commissioners. Mr. Justice Cardoza stated (at page 
144): 


“The board in a strict sense is not a court . . . 
but its functions are judicial: and the requirement 
that witnesses shall be seen and heard by the judi¬ 
cial officer who is to weigh the testimony has been 
proved by experience to be a means so important 
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for the ascertainment of truth as to entitle us to 
assume that it will not be lightlv abandoned. . . . 
The conclusion therefore is that those Commis¬ 
sioners who heard the witnesses and those only 
should have joined in the decision. ” 

Although Mr. Justice Hiscock dissented in part as to 
whether the requirements of a signature had been fol¬ 
lowed because the Commissioners had inscribed their 
initials, he said (p. 147): 

“I know of no principle and have found no 
statutory provision which permitted a member of 
this board who had not taken part in a trial of a 
claim to take part in and perhaps control the de¬ 
cision thereof.” 

Mr. Justice Cardoza and the majority felt that the two 
members who heard and participated in the hearing 
could render the decision, Mr. Justice Hiscock sug¬ 
gested that there be a complete trial de novo. Since 
the Communications Act by Section 5(c) authorizes the 
division of the Commission into three branches, and 
that a majority may certify, report etc, it should fol¬ 
low that the entire proceeding be remanded to the 
Broadcast Division as two Commissioners who ren¬ 
dered the verdict did not participate in the hearing. 

The decision of the Supreme Court in Morgan v. 
United States , supra, is not directly in point but it 
shows the attitude of the court on this problem. The 
record of the case indicates that a hearing was held be¬ 
fore an examiner, and a written report was then of¬ 
fered to Mr. Dunlap who purported to be the “Acting 
Secretary of Agriculture.” A brief was filed in be¬ 
half of the petitioner. A rehearing was had before an 
examiner, and then oral argument before Mr. Tugwell 
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and a brief filed again by the petitioner. The findings 
of fact were determined by Mr. Tugwell. No oral ar¬ 
gument was had before Mr. Secretary Wallace, on the 
issues presented, neither did the Secretary of Agricul¬ 
ture consider the evidence taken before the examiner, 
however, he did read and consider the briefs. The 
court stated that it was error for the Secretary of Agri¬ 
culture to make findings and fix rates without reading 
the evidence or hearing oral argument. The Court 
pointed out that this was not a purely executive func¬ 
tion but rather legislative and judicial. 

A proceeding of this sort requires the taking and 
weighing of evidence, determinations of fact based on 
the consideration of the evidence, and the making of 
an order supported by such findings, has a quality re¬ 
sembling that of a judicial imoceeding. Hence it is de¬ 
scribed as a proceeding of a quasi-judicial character. 
Tlie requirement of a 4 4 full hearing ” has obvious ref¬ 
erence to the traditions of judicial proceedings in 
which the evidence is weighed and received by tine trier 
of facts. * * * But there must be a hearing in a 

substantial sense. And to give the substance of a 
hearing, which is for the purpose of making deter¬ 
minations upon evidence, the officer who makes the de¬ 
terminations must consider and appraise the evidence 
which justifies them. Although the above case is not 
identical with the case in bar, its value lies in the fact 
that the Supreme Court suggests that the decision be 
rendered bv the trier of facts. 

The precise point has never to our knowledge been 
raised before the Interstate Commerce Commission. 

The case of Garden City Feeder Co. v. Commissioner 
of Internal Revenue , 27 B. T. A. 1132, is somewhat anal¬ 
ogous to the case at bar. A member of the Board of 
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Tax Appeals who sat as a division to hear the case in 
Milwaukee or St. Paul died after he had forwarded a 
complete transcript of the testimony. The respon¬ 
dent, the Government, asked for a rehearing, peti¬ 
tioner objected asking that the case be submitted on 
the record as a first hearing. The Board decided that 
the granting of a rehearing lav within its discretion 
and enumerated the factors which would guide or con- 
trol their discretion such as good faith and character 
of the witnesses, honesty of the petitioner, personal 
appearances of the witnesses and valuation of prop¬ 
erty. The case was reversed in 75 F. (2d) 804, on the 
ground that before there can be a rehearing or trial 
de novo there must be a complete trial by jury or de¬ 
cision of Hie referee. The Circuit Court of Appeals 
did not discuss the point, whether a decision by the 
remaining members of the Board to whom had been 
delegated bv the Chairman the function of determining 
the facts and applying the law, based on a transcript 
of record would be error. The point was raised by 
neither the appellant nor the respondent during the 
trial, and the court did not pass on it. The decision of 
the court in no way militates against the common law 
doctrine that a change of judges during the course of 
the trial and before verdict is error. The Court never 
considered that point. 

The Court of Claims had a case in 7 F. Supp. 301, 
Standard Oil of Indiana v. United States, in which the 
plaintiff contended that the judgment rendered in the 
case was invalid because the judge who wrote the opin¬ 
ion did not hear the oral argument, but the court in 
order to avoid any difficulty had the case resubmitted 
and reargued orally before the judge who wrote the 
opinion. The case indicates that a full hearing re- 
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quires a judge who renders a decision to participate in 
the hearing, or at least afford to the litigant oral argu¬ 
ment. 

That the present case involved disputed questions of 
facts and credibility of witnesses is obvious from a pe¬ 
rusal of the record. It must be remembered that the 
record onlv states the words of the witness, it is barren 
of those intangible factors which often influence. The 
looks of a witness, his manner, the hesitation or 
promptness with which he answers questions, his vari¬ 
ations of language, his confidence or unrest, his calm¬ 
ness or perturbation, these are important elements 
in the determination of his credibility. It is only nec- 

essarv to cite the cross-examination of Mr. Martin at 
* 

R. 80, and that of Mr. Rines, at R. 151. The same 
is true of other witnesses. It is obvious that the entire 
record reveals conflicting and controversial questions 
of fact as well as credibility of the witnesses. It fol¬ 
lows therefore that the same commissioners who par¬ 
ticipated in the oral hearing should utilize this knowl¬ 
edge which they secured when they conducted the hear¬ 
ing. 

To summarize, the common law required the same 
judge and jury to be present throughout the trial un¬ 
til a decision or verdict has been rendered. This is 
applicable to examiners and chancellors in equity. The 
tendency of the courts has been and is to safeguard 
and apply the requirements of a full and adequate 
hearing to administrative tribunals. The substitu¬ 
tion of two Commissioners occurred before a finding 
had been rendered on the credibility of witnesses and 
disputed questions of fact. It therefore follows that 
the change of Commissioners during the course of 


28 


trial denied the appellants a full and fair hearing to 
which parties before the Commission are entitled. 
Saltzman v. Stromberg-Carlson Telephone Mfg. Co., 
60 App. D. C. 31, Courier-Journal Co. v. Federal Radio 
Commission , 60 App. D. C. 33. 

2. The order and decision of the Broadcast divi¬ 
sion are in violation of the Commission’s rule against 
repetition of applications. 

The second assignment of error in the notice of ap¬ 
peal in Xo. 6772 and the third assignment of error in 
the notice of appeal in number 6773 are identical and 
read as follows: 

“The commission erred in receiving the appli¬ 
cation of Portland Broadcasting System, Inc., and 
in acting upon such application, hearing testimony 
concerning it and granting such application, inas¬ 
much as such receipt and action are in violation 
of paragraph 49 of the Rules and Regulations of 
the Commission and of its predecessor, the Fed¬ 
eral Radio commission, and in violation of para¬ 
graph 104.7 of the Rules of Practice and Pro¬ 
cedure of the Federal Communications commis¬ 
sion, which regulations provide in part: 

‘Where an applicant has been afforded an op¬ 
portunity to be heard with respect to a partic¬ 
ular application and the Commission has, after 
hearing or default, denied the application, the 
Commission will not consider or designate for 
hearing another application by the same appli¬ 
cant, or for his successor or assignee, until after 
the lapse of periods of time as follows: 

‘a. Where the second application is for ex- 
actlv or substantially the same instrument of 
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authorization with respect to class of station the 
privileges, terms, and conditions requested, and 
the territory sought to be served, a period of 12 
months must elapse from and after the date of 
the Commission’s denial of the first application. 

‘b. Where the second application is for the 
same kind of instrument of authorization but 
differs materially from the first application as 
to class of station, the privileges, terms and con¬ 
ditions requested, or the territory sought to be 
served, a period of 6 months must elapse from 
and after the date of the Commission’s denial of 
the first application. 

‘Provided, however , That the foregoing pro¬ 
visions shall have no application where, since 
the Commission’s denial of the first application 
there has been a material change in the facili¬ 
ties available for designation to the particular 
service sought to be established in the territory 
sought to be served.’ 

in that it appears that an application of Portland 
Maine Publishing Company for authority to erect 
a new radiobroadcasting station at Portland, 
Maine, was denied by the Federal Radio commis¬ 
sion February 2, 1934, and thereafter an applica¬ 
tion was tendered to the commission for the iden¬ 
tical purpose on April 5, 1934, by Portland Broad¬ 
casting System, Inc., and it appears from the rec¬ 
ord that Portland Broadcasting System, Inc., is 
successor to, a subsidiary of, and controlled by 
Portland Maine Publishing Company.” 

In the present case there is no question of invoking 
the proviso of paragraph (b), as no material change 
has occurred in the facilities available. 

The financial, managerial and other relationships be¬ 
tween the Portland Maine Publishing Company and 
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Portland Broadcasting System, Inc., have already been 
fully set out (pp. 4 to 8, supra). 

In addition, it is necessary to point out that among 
the feature programs proposed for the new station of 
Portland Broadcasting System, Inc., is the Publishing 
company’s Carrier’s Band and its Caravan Club (R. 
71). The later organization is a childrens club designed 
to promote the interests of the newspaper published 
by the Publishing company (R. 88). 

In addition, it is proposed to install a studio of the 
new station in the editorial rooms of the Publishing 
company (R. 73). 

In addition, it is proposed to give the Broadcasting 
station access to the correspondents and news services 
of the Publishing company (R. 73). 

As has already been pointed out, the proposed 
financing of the radiobroadcasting station consists first 
of $25,000 lent by the Publishing company to an im¬ 
pecunious radio-service man, who (except for prospec¬ 
tive earnings on the proposed broadcasting station) 
has no method of ever repaying the money. In fact 
he did not even have the handling of the money. It 
was placed by the Publishing company to the credit of 
the Broadcasting company, to be drawn out only over 
the signature both of the president of the Broadcast¬ 
ing company and the cashier of the bank. Second, 
there is the subscription of the Publishing company 
to purchase 247 shares of stock with its money, totalling 
$24,700. Third, there is the commitment of the 
Publishing company to furnish $40,000 a year for the 
support of the station. It thus becomes obvious that 
the Publishing company through financial control 
dominates the Broadcasting company. This domina¬ 
tion is corroborated by the program plans just recited. 
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It is also corroborated by the entire history of the 
activities of George W. Martin, the president of the 
Broadcasting company, who, since 1925 and on four 
separate occasions has been endeavoring to get a 
radiobroadcasting station established in Maine with 
the Publishing company. 

As appears from the decision in the Appendix to 
this brief, the Radio commission denied an application 
of the Publishing company on February 2, 1934. 

The application of the Broadcasting company was 
filed about April 5 of the same year, only two months 
after the denial. The Commission could not have re¬ 
fused to accept this application because it did not ap¬ 
pear on the face of it that the Publishing company was 
interested. As has already been pointed out, the ap¬ 
plication concealed the interest of the Publishing com¬ 
pany by stating that the three dummy or nominal 
stockholders each controlled 33 1/3 per cent, of the 
stock without mentioning that the stock control con¬ 
sisted only of one share for each, that share not being 
paid for. ; 

The question then becomes whether or not the com¬ 
mission, under the regulations above quoted, is bound 
to disregard the corporate fiction of a separate cor¬ 
porate entity controlled by the Publishing company 
and making application for its benefit. 

There is oniv one recorded decision of the Communi- 

m/ 

cations commission on this point. On May 1, 1936, 
effective June 12, 1936, the Communications commis¬ 
sion denied the application of Wyoming Radio Educa¬ 
tional Association, a mutual association, for a construc¬ 
tion permit to erect a new radiobroadcasting station 
at Cheyenne, Wyoming. 
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Thereafter, a corporation was formed, known as 
Wyoming Radio Corporation, which made application 
for a radiobroadcasting station at Cheyenne, specify¬ 
ing a different frequency. 

By decision of the Communications commission un¬ 
der date of September 22, 1936, and published in Stcp- 
plement to Report No. 104 of the Broadcast division, 
Mimeograph 18330, the commission “granted motion 
asking dismissal of application of Wyoming Radio 
Corporation for CP for new radio broadcast station 
to operate at Cheyenne, on 1210 kc., 100 watts un¬ 
limited time, as it develops that the parties named as 
officers and directors of Wyoming Radio Corp., are 
the same individuals that composed the Wyoming 
Radio Educational Association, whose application for 
a new station after a hearing was denied, effective 
June 12, 1936.” 

The action of the Communications commission in 
dismissing without a hearing the application of Wyo¬ 
ming Radio Corporation, although it was a new corpo¬ 
rate entity, is an administrative construction of a rule 
enacted by the commission with regard to repetition of 
applications which has the force and effect of law. 

That construction establishes the principle that the 
Communications commission goes behind the corporate 
fiction to determine who are the real parties in interest 
on any application and if it appears that the real party 
in interest has had an application for a construction 
permit for a radiobroadcasting station denied with¬ 
in the time limited by the provisions of paragraph 49 
of the Rules and Regulations, then the commission will 
dismiss even without a hearing the application which 
is made by the successor corporation. In the present 
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case, that could not have been done that way because it 
was not until the hearing that it was discovered that 
the Portland Maine Publishing Company was the real 
party in interest. It is, however, submitted that once 
that information was made available at the hearing in 
this case, it became the dutv of the Communications 
commission to dismiss or deny the application. 

This duty is squarely before the Commission, partic¬ 
ularly since the Communications commission has as¬ 
signed the call letters WGAN to the proposed station, 
the initials GAN being the first three initials of the 
name of Guy P. Gannett, who is principal stockholder 
of the Portland Maine Publishing Company (R. 329- 
335). 

In dealing with a corporation to determine whether or 
not it is necessary to disregard the fiction of a sep¬ 
arate corporate entity, it is necessary to distinguish 
between the relationship and right of stockholders, offi¬ 
cers, directors and third parties carrying on ordinary 
business transactions with the corporate entity, and 
the relationship of the corporation to the public policy 
of the state Erickson v. Revere Elevator Co., 110 Minn. 
443. Where a stockholder or third party deals with the 
corporation, the necessity of preserving the corporate 
entity is obvious. The limited liability of the corpo¬ 
ration form is an inducement for the aggregation of 
sums of money or capital which is an essential feature 
of our economic structure. But where we are dealing 
with the relationship of the corporation to the declared 
public policy of the state, we have a totally different 
problem. 

In Chicago, Milwaukee & St. Paul RR. Co. v. Minne¬ 
apolis Civic & Commerce Association, 247 U. S. 490, it 
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was held that the rule that ownership alone of capital 
stock in one corporation by another does not create an 
identity of corporate interest between the two com¬ 
panies or render the stockholding company the owner 
of the property of the other or create the relation of 
principal and agent or representative between the two, 
is not applicable where stock ownership has been re¬ 
sorted to, not for the purpose of participating in the 
affairs of the corporation in the normal and usual man¬ 
ner but for the purpose of controlling a subsidiary 
company so that it may be used as a mere agency or 
instrumentality of the owning company. 

It is frequently necessary to ascribe unity to parts, 
which at least for many purposes retain an indepen¬ 
dence for the reason that only thus can we overcome a 
perversion of the privilege to do business in the cor¬ 
porate form. United States v. Reading Company, 253 
U. S. 26, 62. 

The regulations of the Communications commission 
which requires an applicant to wait for 12 months be¬ 
fore again petitioning the Commission, represents a 
governmental policy. The purpose of this regulation 
(which has the force of law and is binding on the Com¬ 
mission, Ex parte Radivocff, 278 Fed. 227, U. S. v. 
Dunton, 2S8 Fed. 959), is to prevent applicants when 
once rejected, from impeding and delaying the func¬ 
tions of the Communications commission. The salu- 
tory effect of this regulation is akin to the policy of 
the doctrine of res judieata that litigation must end. 
The orders and decisions of the Communications com¬ 
mission are in their nature interlocutory and in order 
to give some finality and likewise to protect the com¬ 
mission in the speedy and efficient performance of its 
duties, this rule of public policy was adopted. 
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In Ballantine on Corporations at page 36, it is said: 

“No hard and fast rule can be formulated to 
indicate when the fiction of corporate identity will 
be disregarded. 

“The difficult question is what facts of owner¬ 
ship and control and management in a common 
enterprise should require that the acts and obli¬ 
gations and property of the subsidiary be treated 
as if they were those of the parent. It is submit¬ 
ted that no mechanical rule based on objective 
facts of control or connection which will furnish 
a certain test, if possible of formulation. Identity 
of stockholders, identity of officers, the manner 
of keeping books and records, the method of con¬ 
ducting the corporate concern as a separate con¬ 
cern or as a mere department of others may be 
evidential facts to be considered as bearing on 
the question of juggling of separate capacity and 
whether the subsidiary is being managed in such 
a way as to make the controlling corporation re¬ 
sponsible. But, after all it comes down to a ques¬ 
tion of good faith and honesty in the use of the 
corporate privileges for legitimate ends. If a 
corporation is owned and controlled by another 
and is manipulated by the owner for its own pur¬ 
poses, and its own interests to the prejudice of 
innocent third parties or the public welfare, it may 
be necessary to limit such abuse of the corporate 
capacity or shield/ ’ 

In United States v. Lehigli Valley Railroad Com¬ 
pany , 220 U. S. 257, the defendant had sought to vio¬ 
late the commodities clause of the Hepburn Act by the 
creation of a distinctive corporate enterprise. The 
Court recognized that the two corporations were vir¬ 
tually one and enjoined the defendant. To the same 
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effect is United States v. Milwaukee Refrigerator 
Transit Company , 142 Fed. 247, in which the defen¬ 
dant sought to violate the provisions of the Elkins 
Act forbidding rebate to shippers. So also is Northern 
Securities Co. v. United States, 193 U. S. 197, where the 
purpose of the formation of the holding company “was 
to evade the Act preserving to the people the benefits 
of free competition among carriers engaged in inter¬ 
state commerce”. In Miller (0 Lux. Inc. v. East Side 
Canal & Irrigation Company, 211 U. S. 293, the corpo¬ 
ration was formed for the purpose of taking advantage 
of the statute which gives the Federal Courts jurisdic¬ 
tion in disputes between citizens of the different states 
and the corporate fiction was there disregarded. To 
the same effect is Lehigh Mining & Manufacturing 
Company v. Kelly, 160 U. S. 327. 

The effect of these decisions is clearlv that the courts 

* 

will disregard the notion of legal entity when it is 
used to defeat the public policy or convenience to jus¬ 
tify wrong or protect fraud. 

Identity of interest to the extent of requiring the 
disregard of the corporate fiction as against an ex¬ 
pressed public policy may be reasoned from the fact 
that the parent corporation completely finances the 
subsidiary as is the case in the present instance. Fed¬ 
eral Trade Commission v. Thatcher, 5 F. (2d) 615, 
Portsmouth Cotton Oil Refining Company v. Fourth 
National Bank of Montgomery, 280 Fed. 879. See also 
Luckenhach SS Co.. Inc., et al. v. TT\ R. Grace & Co.. 
Inc., 267 Fed. 676, Wilkinson v. Walker, 294 Fed. 939. 

In the face of the commission regulation against the 
repetition of applications, Portland Maine Broadcast¬ 
ing Svstem was organized within two months after the 
denial of the application of the parent company, Port- 
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land Maine Publishing Company. The contract with 
George W. Martin, the terms of financing, etc., were 
arranged before the filing of the application in the 
present case. Nevertheless, the relationship of Port¬ 
land Maine Publishing Company to the applicant was 
concealed in the application and did not become known 
until the hearing. Not one cent of financing for the 
proposed broadcasting station is to come from any 
source except the Publishing company. This type of 
conduct in the face of the Commission regulations is 
indicative of bad faith and a desire to avoid the impli¬ 
cations of the regulations through the device of a sep¬ 
arate corporate entity. The Communications commis¬ 
sion has held that control of the new applicant by the 
defeated old applicant is sufficient to require it to re¬ 
turn an application or deny it without a hearing. In 
the present case, on the holding of the hearing the 
Commission should have followed its regulations and 
policies. 

3. It was error to grant the application of Portland 
Broadcasting System, Inc., without a showing that 
the applicant was financially able to construct and 
operate the proposed station. 

It is the uniform requirement of the Communica¬ 
tions commission under the Communications Act of 
1934 that there must be an affirmative showing in every 
case that the applicant for new facilities has adequate 
financial resources guaranteed to it to enable it to con¬ 
struct and operate the proposed station. 

So far, only one volume of the reports of the Fed¬ 
eral Communications commission has been printed. 
The following are typical citations from that volume: 
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A construction permit to install new equipment 
and change operating assignment of broadcast sta¬ 
tions denied when financial ability of applicant or 
of applicant’s parent company to effect the change 
was not shown. Hopkins , et at., 1 FCC 117. 

Construction permit for experimental Broadcast 
station denied when applicant failed to make a 
proper showing as to financial ability. General 
Television Corp., 1 FCC 135. Burch , 1 FCC 139. 
Replogle, 1 FCC 256. 

Application for construction permit for new 
broadcast station denied when applicant failed to 
make a proper showing of financial ability to con¬ 
struct and operate the proposed station. Lem fis¬ 
her g et ol, 1 FCC 142. Wilburn et aL 1 FCC 146. 

Construction permit for broadcast station of 100 
watts power denied when applicant failed to show 
financial ability sufficient to successfully carry out 
the program of service proposed. Gunthorpe , 1 
FCC 177. See also Amatucci , 1 FCC 179, Amelunq, 
1 FCC 181, Mellott, 1 FCC 222, Rieth, 1 FCC 261. 


The finding of financial ability with regard to 
the present applicant which was made by the commis¬ 
sion is at R. 356: 

“However, in view of the fact that the applicant 
corporation already has paid into its treasury 
$25,000 in cash, and the testimony under oath of 
its principal witnesses that the additional $25,000 
will be forthcoming, we believe any doubts which 
mav be raised in this record as to the financial abil- 

mt 

ity of the Portland Broadcasting System, or the 
legal or financial ability of the Portland Maine 
Publishing Company to pay for the stock in the 
applicant corporation for which it has subscribed, 
should be resolved in favor of the applicant and 
the publishing company.” 
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This finding of the Commission consists merely in 
stating that a doubt exists and that doubt should be re¬ 
solved in favor of the applicant. This is directly in 
conflict with the rule of law enforced by the commis¬ 
sion and by this Court that the burden of proof is al¬ 
ways upon an applicant. Straivbridge & Clothier v. 
Federal Radio Commission, 61 App. D.C. 68, North 
Carolina Broadcasting Co., Inc., 1 FCC 282. 

Actually, the undisputed evidence in the present case 
indicates not that there is a doubt about the financial 
ability of Portland Broadcasting System, Inc., but 

that such financial ability definitely does not exist. 

•/ •> 

The application recites that the cost of the proposed 
transmitting installation, making no allowances for 
operation, is $47,600 (R. 19). The testimony of George 
IV. Martin is that it is proposed to expend immediately 
upon the proposed radiobroadcasting station a total 
of $46,429 (R. 78). 

Actually, the amount of cash on hand at the time of 
the hearing was $24,077.26 (R. 69). Something more 
than $20,000 additional was needed to even build the 
station. The operating budget proposed for the sta¬ 
tion after it was to be put into operation included such 
figures as $500 per week for salaries and $160 per week 
for power, telephone, interest, lighting, etc. (R. 75). 
Provision must also be made for talent, music, phono¬ 
graph records, copyright fees, etc. To supply all 
this money, the applicant and the commission relied 
upon a contract with the Portland Maine Publishing 
Company to subscribe to certain stock and to make cer¬ 
tain annual contributions. 

It is clear from the face of this contract that it is not 
effective for that purpose. 
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The contract is set out in full text at R. 218-220. It 
provides: 

“ Should said permit and license be granted 
within one year from the date hereof (italics sup¬ 
plied), the following agreement and undertakings 
are to be binding upon the parties. . . . ” 

The contract is dated October 13, 1934. The appli¬ 
cation was granted May 1, 1936, long after the expira¬ 
tion of the contract commitment of Portland Maine 
Publishing Company. That company is not at all 
bound to comply with the expired agreement and there 
is, therefore, no evidence in the record of any intention 
or obligation on the part of Portland Maine Publishing 
Company to supply any funds for the radiobroadcast¬ 
ing station. Since the entire financial showing was 
conditioned upon the agreement of Portland Maine 
Publishing Company, it falls of its own weight and 
there is no evidence of financial responsibility in the 
record sufficient to justify the operation of the station. 

Even if the application had been granted during the 
term of the contract, the record is still clear that the 
financial responsibility does not exist. 

In Lawrence B. Amelung, 1 F. C. C. 181, there was 
an application to construct and operate a new radio¬ 
broadcasting station at Washington, Missouri. Con¬ 
cerning the financial responsibility of the applicant, 
the Commission said (pp. 181-2): 

In his testimony, the applicant admitted, in ef¬ 
fect, that he was depending upon a certain parish 
and the pastor thereof for the capital necessary 
for his radio-station progress. He offered in evi¬ 
dence a written statement of the pastor, contain¬ 
ing a promise to provide the necessary money. 
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Assuming that a valid contract to provide capital 
has been made, the record does not show any facts 
regarding the ability of the parish or the pastor 
to provide the amount of capital necessary to 
finance the project. The applicant has not shown 
that he is financially able to provide adequate cap¬ 
ital to establish the proposed new station upon a 
sound financial basis.” 

In Hopkins , et al., 1 F. C. C. 117, the commission 
says at page 124: 

“It was alleged that the sum of about $7,000 
necessary for the purchase of the new transmit¬ 
ting equipment, would be furnished to the appli¬ 
cant by the Curtis Radiocasting Corporation. 
However, the only witness who testified concern¬ 
ing this matter was unable to give the amount or 
nature of the assets and liabilities of the parent 
company. ’ ’ 

On this basis, the commission said at page 133 that 
it finds: 

“That it does not appear that this applicant has 
adequate financial ability to make proper use of 
the additional facilities applied for; . . .” 

In Hanseth , et al., 3 F. C. C.,—decided December 17, 
1936, the commission said concerning one applicant: 

“The record discloses that Mr. Hanseth has the 
sum of $1,000 deposited to his credit in the bank, 
and has arranged to procure sufficient additional 
funds to finance the station through Mr. Charles 
Osborn, a resident of Fresno. Applicant testified 
that said Mr. Osborn would supply cash approxi¬ 
mating $30,000 if required to do so, but the latter 
stated in effect, that he expected to be identified 
with the management of the station, and have a 



financial interest therein, but lie did not indicate 
the extent to which he would be financially inter- 
ested, and his financial statement was not offered 
to establish an ability to contribute any portion of 
the sum testified to by the applicant.’’ 

Concerning another applicant in the same case, the 
commission said: 

“As of April 10, 1936, applicant corporation 
had cash in the bank amounting to $799.75, and 
accounts receivable (consisting of stock subscrip¬ 
tions for 455 shares at $100 per share) totalling 
$45,500. It was shown, that, under existing ar¬ 
rangements, payments on the corporation stock 
subscriptions become due when and if this appli¬ 
cation is granted, but no evidence was offered by 
anv witness concerning his or her ability to meet 
the obligations incident to said stock subscription. 
It appears that the sum of $2,000 has been ad¬ 
vanced to the applicant by two stock subscribers.” 

On the basis of these considerations in the two ap¬ 
plications, the commission held that both applicants 
had failed to show the necessary financial qualifica¬ 
tions. 

Concerning the financial ability of Portland Maine 
Publishing Company to perform its stock subscriptions 
and its $40,000-per-year contributions, the following 
testimony appears at R. 83: 

“Q. Well, do you know anything about their abil¬ 
ity to pay $25,000 for this stock? 

“A. If they told me that they would give me 
$24,000 for anything, that is all I would require. 

“Q. I say, have you ever seen either the books 
of the Portland Maine Publishing Company or the 
arrangement which, it is alleged exists between 
them and the conservator of the bank? 
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“A. No, I have never seen them. 

“Q. You don’t know anything about that situa¬ 
tion at all ? 

“A. No, I don’t know anything about that.” 

The following colloquy occurred between counsel for 
the present appellant and counsel for Portland Broad¬ 
casting System, Inc., at R. 79: 

“Mr. Segal: May I ask, in connection with this 
proposed exhibit, whether evidence will be sub¬ 
mitted later as to the ability of the Portland Maine 
Publishing Company to go through with the terms 
of the contract? 

“Mr. Scharfeld: There will be no further evi¬ 
dence. ’ ’ 

Not only was there no affirmative evidence showing 
the ability of Portland Maine Publishing Company to 
perform its subscription agreement but there is sub¬ 
stantial evidence in the record casting doubt upon the 
ability of the corporation both in terms of financial 
standing and under the law to comply with the agree¬ 
ment to purchase stock in the broadcasting enterprise. 
At R. 327-335 will be found a copy of an offer in settle¬ 
ment submitted to the Supreme Judicial Court of the 
State of Maine by Guy P. Gannett, controlling stock¬ 
holder of Portland Maine Publishing Company and of 
the decree of the Supreme Judicial Court accepting 
that offer in compromise. All the stock of Portland 
Maine Publishing Company was placed in trust to se¬ 
cure the payment of notes for $300,000 which were 
given to the trustees in settlement of the liability of 
Gannett to the Augusta Trust Company, the Fidelity 
Trust Company, the Security Trust Company, George 
County Trust Company, Maine Trust & Banking Com¬ 
pany, State Trust Company and Gardiner Trust Com- 
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panv “and any and all banks and banking institutions 
with which I have been connected as director or officer 
and/or their Receivers and Conservators”. By this 
trust instrument Gannett settled his liability as officer 
and director, stockholder, indorser and debtor to the 
several banks. Concerning Gannett’s note for $300,000 
he states in his offer that that amount “represents a 
sum of money far in excess of my financial worth.” 
(R. 332). 

It therefore does appear from the record that the 
controlling stockholder of Portland Maine Publishing 
Company was insolvent and that he has pledged the 
stock of that company to secure his debts. 

It should perhaps be mentioned that the record con¬ 
tains something in the nature of a shot in the direction 
of proving that there might be some financial responsi¬ 
bility in Portland Maine Publishing Company. We 
quote all the testimony on that subject which has not 
been quoted already: 

Testimony of George W. Martin on direct examina¬ 
tion, at R. 180: 

“Q. Do you know of your own knowledge (sic) 
what the credit of the Portland Maine Publishing 
Company is l A. Friday I was not familiar with 
that but the suggestion has been accepted and I 
have investigated and find that the Portland Maine 
Publishing Company has an open line of credit 
for $85,000. 

“Q. How did you find that out? A. The Canal 
National Bank, I have a telegram from them in 
which they state the Portland Maine Publishing 
Company has an open line of credit with them for 
$50,000, the same from the First National Bank, in 
which they state that they have an open line of 
credit for $35,000.” 


45 


The usefulness of this testimony is best tested by 
quoting paragraph 106.8 of the Rules of Practice and 
Procedure of the commission: 

4 ‘Except as otherwise provided herein, the rules 
of evidence governing civil x^oceedings in the 
Courts of the United States shall govern formal 
hearings before the Commission; Provided, how¬ 
ever, That the Commission reserves the right to 
relax such rules in any case where in its judgment 
the ends of justice will be better served by so do¬ 
ing.’ 

It is submitted that it was error of law for the com¬ 
mission to resolve doubts as to the financial ability of 
the api>licant company in favor of that company. 

4. The denial of the application of the Eastland 
Company and the granting of that of Portland Broad¬ 
casting System, Inc., violated the facilities-distribu- 
tions section of the Communications Act of 1934 and 
the quota regulations of the Commission. 

At the time the Radio commission received the ap¬ 
plication of Portland Broadcasting System, Inc., and 
at the time the Communications commission granted 
that apxfiication, Paragraph 6 of the Rules and Regu¬ 
lations of both bodies provided: 

“6. In order to bring about an equalization of 
radio broadcast facilities (i.e., frequency, power, 
and/or hours of operation) among the States in 
the zones, in accordance with the unit md quota 
figures adopted by the Commission, the following 
shall apply with reference to applications there¬ 
for: 
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a. Where a zone lias already in use its pro 
rata share of facilities the Commission will not al¬ 
locate anv further radio facilities to that zone, 
which would increase its quota. 

“b. Applications from underquota States in 
zones which have alreadv allocated to them their 
pro rata share of radio facilities should be for a 
facility already in use in that zone by an overquota 


State. 

“c. Likewise, where a State is already over¬ 
quota, the Commission will not allocate any further 
radio facilities to that State which would increase 
its quota. 

“d. Applications from States which now have 

their quotas or from States which are overquota 

should be for facilities alreadv in use in that State. 

* 

“e. An applicant from an underquota State in 
an underquota zone may apply either for facilities 
in use in an overquota State in that zone or an 
overquota State in an overquota zone. 

“f. When the application is from an under¬ 
quota State and is for facilities which, if granted, 
would not cause additional interference until any 
station or stations now licensed, then the above 
paragraphs (a to e inclusive) may be disregarded. 

“g. Since the act provides for the equalizing of 
radio facilities among zones and among States, 4 as 
nearly as possible’ the Commission may allow a 
slight departure, plus or minus, from an exact 
mathematical estimate.” 


The quota system is one which was established by the 
Radio commission and continued in effect bv the Com- 
munications commission wherebv the assignable radio- 
broadcasting facilities were classified in numerical 
units according to power, frequency and hours of oper¬ 
ation. Quotas of facilities were established for the 
several States pursuant to the provisions of Section 
307 (b) of the Communications Act of 1934 and a simi- 
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lar provision of the Radio Act of 1927, which provided 
that the people of all the Zones established by the stat¬ 
ute are entitled to equality of radiobroadcasting ser¬ 
vice and in order to provide that equality the commis¬ 
sion was to maintain an equal allocation of broadcast¬ 
ing facilities to each of the Zones and to make a fair 
and equitable allocation of those facilities within each 
Zone to the several states according to population. 

The validity of the quota system and the propriety 
of its enforcement have been approved by this Court in 
Ansley v. Federal Radio Commission, 60 App. D. C. 19, 
Durham Life Insurance Company v. Federal Radio 
Commission , 60 App. D. C. 375, and Pacific Develop¬ 
ment Radio Company v. Federal Radio Commission f 60 
App. D. C. 378. 

Without reviewing the evidence in detail, it is suf¬ 
ficient to state that the findings of the Commission con¬ 
tained in its opinion reveal that the Eastland Company 
has adequate finances (a paid-in surplus of $1,200,000) 
established economies of operation, available equip¬ 
ment, established management resources of experience 
and abilitv, a definitive program for public service, etc. 
(R. 358-359). The basis upon which the Commu¬ 
nications commission denied the application of the 
Eastland Company and preferred the application of 
Portland Broadcasting System, Inc., is found at R. 
359-360: 

“Expert engineering testimony in this record is 
that it is not good engineering practice to estab¬ 
lish a daytime station on a clear channel with only 
100-watts power; there are six local frequencies 
which are designated for the use of stations of 100- 
watts power, and placing a station with only 100- 
watts power on a clear-channel frequency does not 
permit such assignments to render the maximum 
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amount of service to which it would be entitled by 
virtue of being designated as a clear channel. As 
between the use of 500 watts and 100 watts power 
for stations as proposed by the Portland Broad¬ 
casting System, Inc., and the Eastland Company, 
the record establishes that it would be preferable 
to have the higher-powered station in order to 
render the maximum amount of service.” 

In other words the Eastland Company application 
was passed by because it asked less power than was re¬ 
quested by the application of the Portland Broadcast¬ 
ing System. 

But this request for the lesser power was forced upon 
the Eastland Company by the commission’s own regu¬ 
lations. 

The testimony of the commission’s engineer in 
charge of quota figures at K. 214 with regard to the 
quota is: 

“The Portland Broadcasting application would 
place Maine over quota for night, but the East- 
land Company application would not.” 

This testimony was followed and adopted by the 
Commission in its opinion (R. 355). 

The application was granted notwithstanding the 
over-quota condition of the State which would be pro¬ 
duced by the granting of it. 

This the Commission may not do. In acting upon 
the application of Portland Broadcasting System, Inc., 
the Commission was acting in its quasi-judicial capac¬ 
ity with regard to a particular application. It had pre¬ 
viously established the quota system and provided its 
quota regulations as a quasi-legislative function pre¬ 
scribing a rule for the future. In the later proceeding 
it cannot overrule what it has done in the earlier. 
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As was said by the Supreme Court in Arizona Grocery 
Co. v. Atchison Topeka & Santa Fe Ry. Co ., 284 U. S. 
370, 389: 

“The Commission’s error arose from a failure 
to recognize that when it prescribed a maximum 
reasonable rate for the future, it was performing 
a legislative function, and that when it was sitting 
to award reparations, it was sitting for a purpose 
judicial in its nature. In the second capacity, 
while not bound by the rule of res judicata , it was 
bound to recognize the validity of the rule of con¬ 
duct prescribed by it and not to repeal its own an¬ 
nouncement with retroactive effect. It could re¬ 
peal the order as it affected future action, and sub¬ 
stitute a new rule of conduct as often as occasion 
might require, but this was obviously the limit of 
its power, as of that of the legislature itself.” 

The violation of its own quota regulations by the 
Commission in granting the application of Portland 
Broadcasting System, Inc., is a severe and peculiar 
injustice to the Eastland Company. 

The Eastland Company application conformed with 
the quota requirements. The Portland Broadcasting 
System application did not. The Eastland application 
was the only application which could be filed consis¬ 
tently with the commission’s quota regulations. By 
mere virtue of asking more power, the application of 
the Portland Broadcasting System violated the quota 
regulation. The Eastland Company filed a lawful ap¬ 
plication. The Portland Broadcasting System, Inc., 
filed one which requested something contrary to law. 
Those very characteristics of the two applications were 
used by the Communications commission against the 
Eastland Company and in favor of the Portland 
Broadcasting System application. The commission 
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has violated its own regulations in making the selec¬ 
tion between the two competing applicants. 

Since the granting of the application of Portland 
System, there has been such a change in Section 307 
(b) as to provide for the abolition of the quota system. 
If the action of the Communications commission is re¬ 
versed and the present case remanded it will then be 
possible for the commission to consider the two appli¬ 
cations upon the basis of the relative extent of service 
proposed by the two applicants but by the same token 
it would now be possible for the Eastland Company, 
with the abolition of the quota system to request law¬ 
fully what the commission improperly has granted the 
Portland Broadcasting- Svstem. 

CONCLUSION. 

It is respectfully submitted that since the order and 
decision of the Broadcast division are invalid as hav¬ 
ing been made bv a division of the Commission the 
majority of which neither heard the evidence nor 
passed upon a report thereof; 

Since the order and decision of the Broadcast divi¬ 
sion are in violation of the Commission’s rule against 
repetition of applications; 

Since it was error to grant the application of Port¬ 
land Broadcasting System, Inc., without a showing 
that the applicant was financially able to construct and 
operate the proposed station, 

And since the denial of the application of the East- 
land Company and the granting of that of Portland 
Broadcasting Svstem, Inc., violated the facilities-dis- 
tribution section of the Communications Act of 1934 
and the quota regulations of the commission, 
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The decision should be reversed and this case re¬ 
manded to the Communications commission for fur¬ 
ther proceedings in accordance with law. 

Respectfully submitted, 


Paul M. Segal, 


George S. Smith, 

Attorneys for The Eastland Company 
and Congress Square Hotel Company. 
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APPENDIX. 

Extracts From Decision of the Federal Radio Com¬ 
mission. 

In re applications of 

***##*### 

Docket Xo. 1969 

Portland Maine Publishing Company, Portland, 

Maine, 

For Construction Permit for New Station 

STATEMENT OF FACTS, GROUNDS FOR DECI¬ 
SION AND ORDER OF THE COMMISSION 

Preliminary Statement and the Issues 

This proceeding- is based upon the following: The 
application of Charles W. Phelan for a construction 
permit for a new station to be located at Portland, 
Maine, to operate upon the frequency of 1340 kilo¬ 
cycles with 500 watts power; the application of the 
Portland Maine Publishing Company for a construc¬ 
tion permit for a new station to be located at Port¬ 
land, Maine, to operate upon the frequency of 1340 
kilocycles with 500 watts power; the application of 
A. J. St. Antoine and E. J. Regan for a construction 
permit to increase the power of Station WQDM at St. 
Albans, Vermont, from 100 watts to 1 KW and for a 
change in frequency assignment from 1370 kilocycles 
to 1340 kilocycles; the application of the Xew Hamp¬ 
shire Broadcasting Company for modification of con¬ 
struction permit for a change in the frequency assign¬ 
ment of Station WFEA, Manchester, Xew Hampshire, 
from 1430 kilocycles to 1340 kilocycles, and the appli¬ 
cation of WRDO, Incorporated, for a construction 
permit for the removal of Station AYR DO from Au¬ 
gusta to Portland, Maine. Hearings on these applica¬ 
tions were held May 16 to May 19, 1933, before an 
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examiner. The examiner submitted a report June 22, 
1933, with the recommendation that the application 
of A. J. St. Antoine and E. J. Regan be dismissed, 
that the application of Charles W. Phelan be denied, 
that the application of AYRDO, Incorporated, be de¬ 
nied, that the application of the New Hampshire 
Broadcasting Company be denied, and that the appli¬ 
cation of the Portland Maine Publishing Company be 
granted. Exceptions were filed in behalf of the New 
Hampshire Broadcasting Company, the Toledo Broad¬ 
casting Corporation, a respondent, Charles W. Phelan, 
AVRDO, Incorporated, and the New Hampshire Broad¬ 
casting Company. Oral argument on the cases was 
heard by the Commission cn banc December 6, 1933. 

Statement of Facts 

These applications involve four conflicting propos¬ 
als for the allocation or assignment of a radio broad¬ 
cast station in the New England area to operate upon 
the regional frequency of 1340 kilocycles and a pro¬ 
posal for a change in the location of a local station in 
the same area. The applications also involve pro¬ 
posals of three different applicants for the establish¬ 
ment of a new broadcast station at Portland, Maine. 
The application of Charles W. Phelan and the appli¬ 
cation of the Portland Maine Publishing Company are 
both applications for authority to construct a new 
station of 500 watts power at Portland, Maine, to be 
operated on the frequency of 1340 kilocycles. WRDO, 
Incorporated, is an applicant for authority to remove 
Station AYRDO, a 100-watt station licensed to operate 
on the frequency of 1370 kilocycles, from Augusta to 
Portland, Maine. The New Hampshire Broadcasting 
Company is an applicant for authority to change the 
frequency assignment of Station AYFEA, Manchester, 
New Hampshire, from 1430 kilocycles to 1340 kilo¬ 
cycles. A. J. St. Antoine and E. J. Regan applied for 
a permit to increase the power of Station AYQDM, St. 
Albans, Vermont, from 100 watts to 1 KAY and to 
change the frequency assignment of the station from 
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1370 kilocycles to 1340 kilocycles, but these applicants 
requested leave to withdraw during the hearing. Xo 
evidence was presented in support of their applica¬ 
tion. 

********* 

The second application of the group is that of A. J. 
St. Antoine and E. J. Regan, which the applicants 
therein have requested leave to withdraw. 

The third application in the order of filing is that 
of the Portland Maine Publishing Company. This 
application, like the Phelan application, is for a per¬ 
mit to construct a 500-watt broadcast station in Port¬ 
land, Maine, to be operated on the frequency of 1340 
kilocycles. The Portland Maine Publishing Company 
is a Maine corporation with its principal office at Port¬ 
land. It publishes the Portland Press Herald, the 
Portland Evening Express and the Portland Sunday 
Telegram. This company is shown by the evidence to 
be in a strong financial position and well able to pro¬ 
vide the capital outlay necessary for the establish¬ 
ment of a broadcast station of the character proposed. 

Under this applicant’s plan a new station would be 
established at Portland under the management and 
with the backing of a strong local newspaper publish¬ 
ing company. It would have the services of a person¬ 
nel trained and experienced in public service enter¬ 
prises and public relations. Preliminary to the pre¬ 
sentation of this case, the applicant made plans and 
arranged for the cooperation of various civic, church, 
and educational organizations. It also made tenta¬ 
tive arrangements for the presentation of local talent 
from other sources. 

The plans of this applicant provide for the installa¬ 
tion of a transmitter of high efficiency manufactured 
by one of the leading manufacturers. The location 
for it, which was determined by a survey, appears 
suitable as affording ground conditions conducive of 
high radiating efficiencv and as being in the clear 
where no blanketing interference could be caused to 
any considerable number of listeners. Provision had 
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also been made by this applicant for the installation 
of an antenna system designed to so control the shape 
of the electrical field radiated as to restrict the 
strength of the signal radiated in the direction of 
WSPD to the effective strength of a 250-watt station. 
This, it appears, would prevent interference within 
the area of the one millivolt contour of WSPD. 
********* 

The applications so far discussed, with the excep¬ 
tion of the application of Antoine and Regan, have 
been filed from the State of Maine or (in one in¬ 
stance) by an applicant proposing to locate and oper¬ 
ate a station in that state. Portland is the location 
selected in each case for the establishment of an addi¬ 
tional radio broadcast service. The records show that 
Maine is assigned practically the full quota of broad¬ 
cast facilities due the state, and that almost 56 per 
cent of the facilities allocated within the state are 
employed at Portland. The state is but .01 of a unit 
under quota, and the quota value of the facilities ap¬ 
plied for by each of the applicants for a permit to 
construct a new station is 0.6 of a unit. 

The City of Portland, according to the United States 
Census, has a population of 70,810. Radio Broadcast 
Station WCSH delivers a very good service through¬ 
out the citv and out into a considerable area outside 
the city. This station is licensed to operate on the 
regional frequency of 940 kilocycles with 1 KW night 
power and 2 3 ,4 KW day power. The evidence shows 
that it provided a well rounded program service of so- 
called national or chain programs and local produc¬ 
tions. 

********* 

Grounds for Decision 

The grounds for decision in these cases bear more 
directly on the general problems raised by the group 
of applications than upon any one particular appli¬ 
cation. Upon consideration of the examiner’s report, 
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the exceptions, the evidence, and the argument of 
counsel, the Commission is of the opinion: 

(1) That the need for additional broadcast service, 
considering the matter on the basis of services avail¬ 
able, is substantial^ greater in the area of Manches- 
ter, New Hampshire, than in the area of Portland, 
Maine; 

(2) That the allocation of an additional regional 
station in the State of Maine would tend toward the 
establishment of an inequitable distribution of broad¬ 
cast facilities between states; 

(3) That the allocation of additional facilities for 
radio service at Portland, Maine, would tend toward 
the establishment of an inequitable distribution of 
facilities within that state; 
**#•##### 

(6) That the public interest, convenience and/or 
necessity would be served by the denial of the appli¬ 
cations of Charles W. Phelan, Portland Maine Pub¬ 
lishing Company, and WRPO, Incorporated, and by 
the granting of the application of the New Hampshire 
Broadcasting Company (Station WFEA) on an ex¬ 
perimental basis subject to the conditions fixed in the 
attached order. 
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ORDER 

In view of the foregoing, it is ordered: 

(1) That the application of Charles Phelan, Docket 
No. 1966, be and the same is hereby denied; 

(2) That the application of the Portland Maine 
Publishing Company, Docket No. 1969, be and the 
same is hereby denied; 

(3) That the application of A. J. St. Antoine and 
E. J. Regan, Docket No. 1984, be and the same is 
herebv dismissed; 

(4) That the application of WRDO, Incorporated, 
Docket No. 1990, be and the same is hereby denied; 
and 

(5) That the application of the New Hampshire 
Broadcasting Company, Docket No. 2035, be and the 
same is hereby granted * * * 

*#*##•#*;# 

Filed February 2, 1934. 

Commissioners Starbuck and Hanley Dissenting. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6772 

Eastland Company 
v. 

Federal Communications Commission, Port¬ 
land Broadcasting System, Incorporated, 
Intervener. 


No. 6773 

Congress Square Hotel Company 

v. 

Federal Comm unications Commission, Port¬ 
land Broadcasting System, Incorporated, 
Intervener. 


JOINT BRIEF ON BEHALF OF FEDERAL COMMUNICATIONS 

COMMISSION 


I. STATEMENT 

These appeals (R. 1-5, 7-11) are taken under 
Section 402 (b) and (c) of the Communications 
Act of 1934 (48 Stat. 1093) from an order May 1, 
1936 (R. 336-338), and decision June 12, 1936 
(R. 339-372), of the Federal Communications 
Commission. 


► 


a) 


The appellant, Eastland Company (No. 6772), 
is appealing (R. 1-5) from so much of said order 
(R. 336-338) and decision (R. 351-360) as grants 
the application of Portland Broadcasting System, 
Inc., for a new radio broadcast station at Portland, 
Maine, for the use of the frequency 640 kc with 
500 watts power, limited time, and denies the appli¬ 
cation of appellant, Eastland Company, for a con¬ 
struction permit, to erect a new radio broadcast 
station at Portland, Maine, to operate on the fre¬ 
quency of 640 kc with 100 watts power, daytime, to 
sunset at Cleveland, Ohio, but ‘‘if application of 
(station) WJAY for 640 kc (be) denied, (then) 
Daytime to sunset at Los Angeles, California. 
(Facilities of Station WRDO.) 77 

The appellant, Congress Square Hotel Company 
(No. 6773), is appealing (R. 7-10) from so much 
of said order (R. 336) as grants the a])]dication of 
Portland Broadcasting System, Inc., Portland, 
Maine, for a construction permit to erect a new 
radio broadcast station at Portland, Maine, and to 
operate upon the frequency 640 kc with power 
output of 500 watts, limited time. The Congress 
Square Hotel Company is the owner and licensee 


of an existing radio broadcasting station at Port¬ 


land, Maine, known bv the call letters WCSLI. It 

/ / ^ 


is assigned the frequency 940 kc, with a power 
output of 1 kw night, 2 */> kw day, and unlimited 


hours of operation (R. 201). The basis for its ap¬ 
peal from the grant to the Portland Broadcasting 
Sysem, Inc., appears to be that appellants 7 
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economic interests are thereby adversely affected 
(RIO). 

The matters and things leading up to and result¬ 
ing in the Order and decision of the Federal Com¬ 
munications Commission, of which appellants com¬ 
plain, occurred over a period of time both before 
and after July 11, 1934, on which date the Federal 
Communications Commission was organized pur¬ 
suant to the Communications Act of 1934, approved 
June 19, 1934 (48 Stat. 1064). Therefore, when¬ 
ever, in this brief, action of the “Commission” is 
referred to, which occurred before July 11, 1934, 
such action will be understood to mean that of the 
Federal Radio Commission; if after that date, it 
will be understood to mean that of its successor, 
Federal Communications Commission. 

These matters and things are as follows: 

On April 10, 1934, the Portland Broadcasting 
System, Inc., filed with the Commission an appli¬ 
cation for a construction permit to erect a new 
radio broadcast station at Portland, Maine, for 
the use of the frequency 640 ke, with a power out¬ 
put of 500 watts and limited hours of operation 
(R. 14-21). Thereafter, several amendments to 
this application, in the nature of additional infor¬ 
mation, were filed by the applicant (R. 22, 23, 
24-31). 

On August 13, 1934 (erroneously stamped 
“1924”), the Eastland Company, a corporation, 
filed with the Commission an application for con¬ 
struction permit to erect a new radio broadcast 
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station at Portland, Maine, for the use of the fre¬ 
quency 640 kc, with 100 watts power, hours of oper¬ 
ation daytime only “until sunset at Cleveland, 
Ohio, but if the application of WJAY to use 640 
kc be denied as a result of a pending hearing, then 
until sunset at Los Angeles” (R. 41-49). 

The frequency 640 kc is designated by the Com¬ 
mission as a “clear channel”, and it is regularly 
assigned to Station KFI, Los Angeles, California, 
for the use of unlimited time and 50 kw power 
(R. 202). 

The Commission’s Rule 72 defines a “clear chan¬ 
nel station” as a station licensed to operate on a 
frequency designated as a clear channel. The 
primary purpose of the clear channel station is 
to serve a large center of urban population and, in 
addition, a large area containing a widely scattered 
rural population. To protect the service of the 
remote rural listener who must rely on a signal 
of low intensity, the clear channel station is the 
exclusive occupant of the frequency during night¬ 
time hours. The term “clear channel”, therefore, 
as contemplated by the Rules, refers to those fre¬ 
quencies upon which only one station is permitted 
to operate at any time during night hours. During 
daylight hours (i. e., between 6 A. M. and local 
sunset, or until sunset at the (dominant) clear 
channel station, if farther West than the daytime 
station) it is possible to allow duplication upon 
those frequencies designated as “clear channels” 
without interference, because, during daylight 
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hours, the so-called sky-wave or ray, which is re¬ 
flected in the upper atmosphere during night hours, 
does not return to earth with sufficient intensity to 
cause interference. Such stations are designated 
bv Rule 77 as ‘ 4 limited time stations.” The follow- 
ing “limited time stations” are assigned to the fre¬ 
quency 640 kc: WAIU, Columbus, Ohio, with a 
power output of 500 watts, and WOI, Ames, Iowa, 
daytime only, with a power output of 5 kw. 

In addition to the aforesaid applications of the 
Portland Broadcasting System, Inc., and the East- 
land Company, the Commission had pending before 
it some ten other applications involving an assort¬ 
ment of requests and proposals interwoven with 
and related to the frequency 640 kc. These appli¬ 
cations and their respective requests made it im¬ 
possible for the Commission to consider any one 
of them individually, but required that they be 
considered together or, at least, in relation to each 
other application. (See opening statement in Com¬ 
mission ? s “Statement of Facts and Grounds for 
Decision”, R. 345-346.) 

To facilitate the handling of all these applica¬ 
tions, the Commission grouped them according to 
their respective proposals as follows: 

Group 1: Those applications in which was in¬ 
volved a shift in frequencies of three Ohio sta¬ 
tions: WKBX, Youngstown, requested a change 
from 570 kc to 610 kc; WAIU, Columbus, to 
change from 640 kc to 570 kc; and WJAY, Cleve¬ 
land, to change from 610 kc to 640 kc. All of these 
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applications had to be granted or none of them 
could be (R. 347). 

Group 2: This includes applications of the 
Portland Broadcasting System, intervener herein, 
for construction permit to erect a new station at 
Portland for the use of the frequency 640 kc, with 
a power output of 500 watts, limited time; that of 
the Eastland Company, Portland, Maine, appel¬ 
lant herein, for construction permit to erect a new 
broadcast station there for use of the frequency 
640 kc, with 100 watts power; Evangelical Luth¬ 
eran Synod of Missouri, Ohio, and Other States 
(KFL'O), St. Louis, Missouri, for modification of 
license to change frequency from 550 kc to 640 kc, 
and to change power from 500 watts night, 1 kw 
day, to 1 kw and to change hours of operation from 
sharing time with KSI), to specified hours (those 
not in use by 5YOI during daytime) ; Irving D. 
Sisson, Pittsfield, Massachusetts, for construction 
permit to erect a new station, requesting the use 
of 640 kc, with 1 kw day, daytime hours of opera¬ 
tion (R. 351-352). 

Group 3: This group included four applications 
which requested the use of 640 kc at night simul- 
taneouslv with Station KFI and were, there- 

4 / / 

fore, inconsistent with the Commission's Rules 
(R. 369). 

The Commission was unable from an examina¬ 
tion of all of these applications to determine that 
the granting of any of them would serve public 
interest, convenience, and necessity, and, accord- 


( 

ingly, pursuant to Section 309 (a) of the Commu¬ 
nications Act of 1934 (48 Stat. 1085), designated 
all of them for public hearing (R. 31, 50, and 346) 
and gave notice to all interested parties of time and 
place of hearing and issues to be determined (R. 
32-35, 51-55, and 346). 

Because of the interrelation of the requests con¬ 
tained in the several applications, as aforesaid, 
some of which involved a question of changes in 
policy of the Commission as set forth in Rules 72 
and 77, the hearing was a consolidated one before 
the Broadcast Division, en banc, pursuant to Sec¬ 
tion 409 (a) of the Act (48 Stat. 1096) (R. 62-64, 
inclusive). 

All of the applicants appeared and participated 
fully in the proceedings which were had in Wash¬ 
ington, D. C., before the Broadcast Division, com¬ 
posed of Hampson Gary, Chairman, Brown and 
Sykes, October 22 to and including November 2, 
1934 (R. 58-336, 346). Applicants had until Jan¬ 
uary 1, 1935, to file briefs; respondents, until Jan¬ 
uary 15, 1935, within which to file briefs (R. 218). 
All parties took advantage of this opportunity. 

On May 1, 1936, the Broadcast Division, com- 
posed of Sykes, Chairman, Case and Prall, denied 
all of the applications except those of Portland 
Broadcasting System for a construction permit 
to erect a new station at Portland, Maine, the Iowa 
State College of Agriculture and Mechanic Arts 
for renewal of license, and WRDO, Incorporated, 
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for renewal of license, effective 3 A. M., E. S. T., 
June 12, 1936 (R. 336-338). 

Its Statement of Facts and Grounds for De¬ 
cision following this Order was adopted by the 
Division June 12, 1936 (R. 339-372). 

These appeals followed (R. 1-14, 7-11). 

II. ISSUES 

Appellants contend that the Order and decision 
of the Broadcast Division are invalid as having 
been made bv a Division of the Commission, the 
majority of which neither heard the evidence nor 
passed upon a report thereof. 

We denv this contention and submit that the 

Order and decision complained of were regularly 

made bv the Broadcast Division as lawfullv con- 
* * 

stitutod under the Communications Act of 1934, 
after affording appellants a fair and adequate 
hearing, and are valid. 

Appellants further contend that the Order and 
decision of the Broadcast Division are in violation 
of the Commission’s rule against repetition of 
applications. We take issue with this contention 
and submit that the Order and decision of the Di¬ 
vision are not in violation of the Commission’s 
rules with respect to repetition of applications, 
as we will hereinafter show, and that, in any event, 
this is not such a matter as entitles appellants to 
complain. 

Appellants also contend that it was error to 
grant the application of the Portland Broadcast- 
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ing System 44 without a showing that the applicant 
was financially able to construct and operate the 
proposed station.’' We submit and will show that 
the record supports the Division’s finding that the 
applicant is financially able to construct and op¬ 
erate the proposed station. 

We deny appellants’ contention that the action 
of the Commission denying the application of 
Eastland Company and granting that of the Port¬ 
land Broadcasting Svstem violated the “ facilities- 
distribution section” of the Communications Act 
of 1934 and the regulations of the Commission, and 
will show this contention to be fallacious. We sub¬ 
mit that even if appellants’ contention were true, 
this is not a matter of which they can complain. 

We believe and will show that the decision and 
order of the Commission are in the public interest, 
convenience, and necessity, are fully supported by 
the record, and are not contrary to anv existing 
statute or rule of the Commission. 


III. ARGUMENT 


In presenting its case appellants have comingled 
their arguments upon issues of fact and law. In 
the interest of clarity we have chosen to separate 
these issues, and accordingly will present for the 
consideration of this Court, first, the merits of the 
decision complained of which will include a dis¬ 
cussion of all issues of fact raised and, second, the 
several questions of law raised by appellants. 
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1. The merits of the decision and order of which 

appellants complain 

As lias already been shown herein (pp. 3-6, incl.) 
the Commission had before it various interrelated 
and conflicting- applications. These were divided 
into four groups. With respect to the decision and 
order of the Commission concerning: these applica¬ 
tions, except the complained of parts of said deci¬ 
sion and order trhicJt relate to th( applications of 
the Eastland Com pan// and th< Portland Broad- 
casfii/ff S/fsfem, Inc., as a pan' of //map 2, it is 
stipulated and conceded by appellants that they 
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cation of the Portland Broadcasting- System's 
plication might have upon the Congress Square 
Hotel Company's Station WCK1I. 

A. The need for additional broadcasting service in Portland, Maine 

(1) As shown htj the record . 

The application of the Portland Broadcasting 
Svstem, intervener herein, for a construction ner- 

•. / 7 1 

mit to erect a new radio broadcast station at 
Portland, Maine, was filed in April 1934 (R. 14- 
21). It is stated by this applicant in resj)onse to a 
question concerning- “objects to be attained by the 
construction for which application is made" that 
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“satisfactory radio reception in Portland and 
Maine from stations outside the State is impossible 
on account of high signal attenuation due to char- 
acter of the terrain. There is a definite public 
demand for another chain outlet in Portland which 


we would expect to fill” (R. 20). 

The application of the Eastland Company (R. 
41-48), appellant herein, was filed in August 1934, 
and in answer to the same question concerning the 
objects to be attained by the construction for which 
application is made this applicant stated: “To 
comply with any necessity which may, subsequent 
to hcuriiK /, be found to exist for use of the facility 
040 kc in the Portland area." [Emphasis sup¬ 
plied, R. 48.] 

The following appears upon each application 
form for construction permit: 

“27 (b). State definitely what service will be 
rendered by the proposed station which is not now 
available to the community which it expects to 
serve. 


In response to this request the Portland Broad¬ 
casting System replied: 

“The station will be operated in the public’s in¬ 
terest, developing and promoting a community 
spirit among the educational, religious, social, and 
civic organizations” (R. 21). 

The Eastland Company, in response to this ques¬ 


tion, stated: 

“To be determined at a hearing to be held upon 
the use of 640 kc frequency for Portland” (R. 48). 
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At the hearing before the Commission Mr. Henry 
P. Hines, who is an officer and the controlling stock¬ 
holder in the Eastland Company (R. 164), was 
asked upon cross examination whether it is true 
that the application of the Eastland Company was 
filed “ because the application of the Portland 
Broadcasting System was filed for a new station.” 
He replied. “This application is filed on the basis 
enumerated in the application to the effect that if, 
in the Commission’s opinion, there was another 
station desirable or needed in Portland that the 
Eastland Company would be willing to put it up 
and operate it” (R. 165). Whereupon counsel for 
the Eastland Company announced that this appli¬ 
cant did not intend to make proof of need for serv¬ 
ice but that if the Portland Broadcasting System 
did make such proof they, the Eastland Company, 
proposed to show that they were better able to fill 
such need than the Portland Broadcasting System 
(R. 166-167). It is perfectly clear from this rec¬ 
ord that, at the outset, the only reason the appli¬ 
cant, the Eastland Company, made an application 
at all was to keep the Portland Broadcasting System 
from getting a station, and that this applicant was 
thinking primarily of keeping any other applicant 
out of the field rather than of whether there existed 
any real need for a station in Portland and, if so, 
how best that need could be filled in the public 
interest, convenience, and necessity. 

On the other hand the applicant, Portland 
Broadcasting System, submitted facts which were 


not successfully controverted, from which it ap¬ 
peared that there is a need for additional 
broadcasting service in Portland, Maine. 

It appears from this record that according to the 
1930 Census figures the City of Portland has a popu¬ 
lation of 70,810 (R. 75). It is located in Cumber¬ 
land County, which has a population of 134,645. 
Portland, Maine, is the trading and distribution 
center for the entire state (R. 75 and 117). The 
principal industries in this area are textiles, includ¬ 
ing cotton and wool, shoes, paper manufactur¬ 
ing, canning, fishing, marine hardware and marine 
railway, and a large summer resort business (R. 
76, 149). From U. S. Retail Census Reports 
for 1934 it appears there are 53 different kinds of 
retail businesses for the State of Maine and the 
City of Portland (R. 76 and 288). The Census 
RejDort for 1933 shows retail sales of something 
over $184,000,000 with a total employment of 19,801 
persons in January 1933, which by December 
1933 had increased to 24,434; that the payroll for 
this group is over $17,000,000 and for part-time 
employees another $1,609,000; that these amounts 
do not include compensations for the proprietors 
for particular retail establishments (R. 76,288, and 
289). 

The only station which renders a consistent serv¬ 
ice both day and night to the Portland area is 
Radio Station WCSH (R. 78, 98), owned by the 
Congress Square Hotel Company, which in turn is 
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wholly owned by the Eastland Company, appellant 
herein (R. 147). Station WCSH operates 16 
hours a day, 480 hours per month, of which about 
376 hours per month are devoted to chain programs 
of the red network of the National Broadcasting 
Company (R. 191). 

The Commission was of the opinion and so found 
from the foregoing uncontradicted facts developed 
in the record that there was a need for an 
additional station in Portland, Maine, and it is 
respectfully submitted that this evidence is sub¬ 
stantial and amply supports the finding of the 
Commission. 

(2) Need for service as indicated by quota condi- 
tion of State and zone. 

At the time of the hearing on the applications 
herein, the following were the quota figures for the 
State of Maine and the First Zone, in which it is 
located: 



Maine 

First zone 

Night 

Day 

Night 

Day 

Due.. 

1.06 units 

1. 91 units 

36.00 units 

65. 00 units. 

Assigned. 

0.09 " 

1.22 “ 

34 Ot •* 

42.25 ** 


-.07 “ 

i 

p 

y 

-1.99 “ 

-22.75 “ 


(R. 200) 


The proposal in the Portland Broadcasting Sys¬ 
tem application will increase the quota of the State 
and Zone by 0.15 units night and 0.3 units day. 
The grant of this application changes the above 
figures as follows: 






Maine 

First zone 


Night 

Day 

Night 

Day 

Present Assignment. 

—.07 units 
+. 15 “ 

—0.79 units 
+0.30 44 

—1.99 units 
+0.15 44 

—22.75 units 
+0.30 44 


+.08 44 

-0.49 44 

-1.84 44 

,-22.45 44 


(R. 200) 


The proposal in the Eastland Company applica¬ 
tion if granted to sunset at Cleveland would add 
night, none; day 0.1 unit. If granted limited time 
of operation until sunset at Los Angeles the increase 
would be night 0.05 and day 0.1. These proposals 
involve the following changes in quota figures. 


First Eastland proposal 



Maine 

First zone 

Night 

Day 

Night 

Day 

Present assignment. 

—0.07 units 

—0.79 units 

— 1.99 units 

—22.75 units 


-.00 44 

+.10 44 

-.00 44 

+. 10 44 


-.07 44 

-.69 44 

-1.99 44 

-22.65 44 


(R. 201) 

Second Eastland proposal 



Maine 

First zone 

Night 

Day 

Night 

Day 

Present assignment. 

—0.07 units 

—0.79 units 

— 1.99 units 

—22.75 units 


+. 05 44 

+. 10 44 

+. 05 44 

+. 10 44 


-.02 44 

-.69 44 

-1.94 44 

-22.65 44 


(R. 201) 


From the foregoing figures it will be seen that 
at the time of the hearing the State of Maine and 
the First Zone were under quota on both day and 
night assignments (R. 200). The granting of the 
Portland Broadcasting System application adds 
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to the quota of the State of Maine and the First 
Zone 0.15 units night and 0.3 units day (R. 200). 
This would put the State of Maine over quota .08 
units night and leave it under quota 0.49 units day. 
The First Zone would still be under quota 1.84 
units night, 22.45 units day. 

The proposals of the Eastland Company, if 
granted to sunset at Cleveland, would not increase 
the night quota of the State and Zone and would 
increase the day quota of the State and Zone .1 
unit (R. 201). Thus there would be no change in 
the quota condition of the State and Zone at night, 
and they would still be under quota on day units, 
the State being a minus .69 and the First Zone a 
minus 22.65; if granted until sunset at Los Angeles 
the quota of the State and Zone at night would be 
increased .05 units, thus leaving the State under 
quota at night .02 units, and the First Zone under 
quota at night 1.94 units. The State and Zone 
would also be under quota, day 0.69 units, and 
22.65 units respectively. 

The Commission was of the opinion and so found 
that the increase in night quota to the State, occa¬ 
sioned by a grant of the Portland application, 
which brought its assigned quota slightly over that 
due, was justified in view of the need shown, and 
was wholly consistent with the terms of the “Davis 
Amendment'” (45 Stat. 373) which provide for 
equal facilities “as nearly as possible.” 


B. Concerning the intervention of the Congress Square Hotel Com¬ 
pany (Station WCSH) 

Closely associated with the problem of need for 
additional broadcast service in Portland is the 
issue of fact raised by the intervention of the Con¬ 
gress Square Hotel Company, licensee of Radio 
Station WCSH, appellant herein. 

Since Station WCSH is assigned the frequency 
940 kc unlimited hours of operation, with a power 
output of 1 kw night and 2 1 / 4 kw day (R. 201) and 
the application of the Portland Broadcasting 
System requests the use of the frequency 640 kc, 
with a power output of 500 watts for limited time 
(R. 17) there is no question of physical interference 
between the two. The sole ground for this appel¬ 
lant’s intervention in the proceedings before the 
Commission was, and one ground for its appeal 
herein, is that of “economic interest.” 

The record discloses that Radio Station WCSH 
operates 16 hours a day, 480 hours per month, and 
about 80% of its time is devoted to the programs 
of the red network of the National Broadcasting 
Company (R. 191). About 95% of its nighttime 
hours are sold (R. 190) as are about 50% of its day 
time hours (R. 141). 

The gross revenues of Radio Station WCSH from 
national advertising alone is upwards of $60,000 
a year (R. 189). Its net income has been ten or 
twelve thousand dollars a year (R. 188) and in 
1933 its net income was $13,094.18 (R. 317). This 
amount does not include, however, an item of 


18 


$5,000.00 “salary” paid to Mr. Henry P. Rines, 
President of the Congress Square Hotel Company 
(R. 183, 196) who owns all of the stock (except 
qualifying shares) of the Eastland Company, which 
in turn owns all of the stock of the Congress Square 
Hotel Company (R. 118), or an item of $3,600.00 
“studio rent” which the Congress Square Hotel 
Company allows itself (R. 119,196), but which are 
included in items of $25,763.67 and $29,608.66 
labeled “expenses” and “pay roll” respectively 
(R. 119, 196, 317). On cross examination the wit¬ 
ness George Kelly, auditor of the Congress Square 
Hotel Company, and who has charge of Radio Sta¬ 
tion WCSH, admitted that both of these items 
represent a profit for Mr. Rines, and amount to 
“taking the money from one pocket and putting it 
into another”; that if these were added in the net 
income the station received for 1933, it would 
amount to practically $22,000.00 (R. 196-197). 

Furthermore, although the Congress Square 
Hotel is allowed $3,600 a year for studio rent, be¬ 
cause the studios of radio station WCSH are in 
the licensee’s hotel building (R. 119), the station 
advertises the Eastland Hotel (also owned by the 
licensee) continually, and no allowance or charge 
for the same is made (R. 186, 187). The witness 
Kellv testified that these advertisements occur at 
each station break, every half-hour or every fifteen 
minutes on fifteen-minute programs (R. 186, 187). 
He further stated that he could not estimate the 
value of that advertising, but that if such advertis- 
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ing were rendered any other hotel, it would be 
charged for (R. 187). He stated that the reason 
the Eastland Hotel did not pay for this advertis¬ 
ing was because “We have never done it since it 
was operated” and that he (the witness) did not 
think they would advertise the Eastland Hotel over 
a radio station unless they owned the station (R. 
187). It is submitted that the same reasoning 
should be applied to the item of “studio rent.” 

WCSH values its plant at present at $50,000 and 
it appears that the original cost of the equipment 
was $111,000.00 (R. 192-193). The licensee has 
been charging off depreciation on its equipment at 
the rate of $15,000.00 a year (R. 192, 317) and 
its depreciation reserve at the time of the hearing 
amounted to $82,000.00 (R. 192). 

The principal witness for the appellants, Mr. 
George F. Kelley, Jr., who is auditor of the Con¬ 
gress Square Hotel and has charge of Radio Sta¬ 
tion WCSH, was asked on cross examination if it 
was not true that there are a substantial number 
of national accounts which are used on the Colum¬ 
bia Broadcasting System network and the blue net¬ 
work of the National Broadcasting Company which 
Station WCSH is not in a position to handle. He 
replied, “WCSH is a red network station.” He 
was then asked whether, since this was true, it 
was also true that WCSH could not handle blue 
network accounts even if such accounts were offered 
it and he replied “(We would) Have to refuse 
them” (R. 190-191). It is clear, therefore, that 


if another station in the Portland area were able 
to obtain national accounts on the Columbia Broad¬ 
casting System or on the blue network of the Na¬ 
tional Broadcasting Company, it would not be 
taking anything away from Station WCSH (R. 
190-191). 

The application of the Portland Broadcasting 
System states that the applicant expects to obtain 
chain programs (R. 20). 

On cross examination Mr. George Martin, Pres¬ 
ident of the Portland Broadcasting System, testi- 

O f 7 

tied that the chains * 4 will not, cannot, or won’t talk 
to you until you have got a construction permit”, 
and therefore the Portland Broadcasting System 
had made no arrangement with either chain for 
programs, but that it was the desire of this appli¬ 
cant to obtain a chain connection, and that this was 
“a desire instead of an expectation, although it is 
reasonable to expect if we establish a station of 
any mean standing whatever that the chains 
would—some one of them, would be desirable of 
an outlet in that territory” (R. 93-94). 

On this record it cannot be successfully disputed 
that the Radio Station WCSH has, without doubt, 
been operating at a substantial profit, and that 
there is commercial support available and possible 
for a new station which would in no way affect 
the income or revenue of this licensee. 

The record is uncontroverted that there is avail¬ 
able in Portland considerable local talent (R. 69- 
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73) and local program material which Station 
WCSH does not use (R. 169-171). 

The Commission was of the opinion that the 
foregoing evidence in the record, together with that 
already reviewed with respect to the Census figures 
for the City of Portland, County of Cumberland, 
and those of the wholesale and retail business and 
wholesale and retail employment in that area 
(Brief, p. 13) affirmatively indicated that it 
could well support an additional radio broadcast 
station without affecting adversely the services of 
radio Station WCSH or the income or revenues of 
the Congress Square Hotel Company, licensee, 
appellant herein. 

In so far as any real, substantial evidence of 
“economic injury” to the Congress Square Hotel 
Company, licensee of radio Station WCSH, from 
a grant of the application of the Portland Broad¬ 
casting Company is concerned, this record is bar¬ 
ren, and its proof seems to be limited to the 
“vague, problematical, and conjectural” complaint 
of the Congress Square Hotel Company. (See 
WGN, Inc. v. Federal Radio Commission, 62 App. 
D. C. 385,68 F. (2d) 432 (1933).) 

C. Concerning the application of the Portland Broadcasting Sys¬ 
tem, Inc. 

The applicant, Portland Broadcasting System, 
Inc., Intervener herein, is a corporation organized 
under and by virtue of the laws of the State of 
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Maine for the sole purpose of operating a radio 
broadcast station (R. 66). 

The Corporation is capitalized for $50,000.00 
consisting of 500 shares of capital stock at $100.00 
per share (R. 69). George W. Martin, Pres¬ 
ident of the Portland Broadcasting System, Inc., 
owns 251 shares of the stock, of which 250 shares 
are fully paid (R. 69). The other shares of stock 
have been issued but not paid for, as follows: Port¬ 
land Maine Publishing Company, 247 shares; 3 
qualifying shares (R. 69). 

The Corporation has on deposit $24,077.26, the 
difference between this sum and the original 
$25,000 deposited to its credit having been spent 
in incidental expenses of promotion (R. 69). The 
Corporation has no liabilities (R. 69). 

Appellants insist that “It was error to grant the 
application of the Portland Broadcasting System, 
Inc., without a showing that the applicant was 
financially able to construct and operate the pro¬ 
posed station” (appellants’ Brief, page 37), and 
they cite numerous decisions of the Commission to 
the effect that the burden of proof is upon the ap¬ 
plicant for new facilities to show that he has the 
financial ability to construct and operate the sta¬ 
tion applied for (appellants’ Brief, page 38). We 
earnestly submit that the Commission cases cited 
by appellants state the priciple by which the Com¬ 
mission proceeded in this case (R. 355, 356). 

The uncontroverted testimony in the record is 
that the applicant corporation has approximately 
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$25,000.00 cash in the hank (R. 69), and that it 
had an agreement with the Portland Maine Pub¬ 
lishing Company for the subscription of 247 shares 
of stock at $100.00 per share (R. 69; 218). It is 
true that the written agreement, dated October 13, 
1934, provided that “should said permit and license 
be granted within one year from the date hereof’’ 
certain agreements and undertakings were to be 
binding upon the parties and their successors and 
assigns (R. 218). Appellants contend that since 
the construction permit was not granted until May 
15, 1936, the agreement was no longer binding 
and, therefore, there was no evidence the Portland 
Maine Publishing Company was obligated, or that 
it intended, to purchase the 247 shares of stock 
aforesaid. Appellants contend further that even 
if there were such evidence, there is nothing in the 
record to- ; show the Portland Maine Publishing 
Company was financially able to meet that obliga¬ 
tion. But the Commission upon the record before 
it thought otherwise, they so found (R. 355, 356), 
and their finding is based upon the uncontra¬ 
dicted showing in the record that the principal 
stockholder, George Martin, President of the 
Portland Broadcasting System, had borrowed 
$25,000.00 from the First National Bank of Port¬ 
land on his oivn unsecured note (payable in ten 
years, semi-annually) (R. 90), which was endorsed 
by the Portland Maine Publishing Company, with 
which to pay for his 250 shares of stock (R. 85), 
and this loan did not involve a pledge of the stock 
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then or in the future either to the Portland Maine 
Publishing Company or the First National Bank 
(R. 85). The endorsement of this substantial loan 
by the Portland Maine Publishing Company, which 
made it possible for Martin to purchase this stock, 
as a practical, common sense proposition, was 
evidence of the Publishing Company’s good faith 
and interest in the project, and the fact that the 
Bank would lend $25,000 on an unsecured note 
with simply the endorsement of the Portland Maine 
Publishing Company would seem to be valid and 
sufficient evidence of the financial standing of that 
Company. It is stated in the Record without ob¬ 
jection from and uncontradicted by appellants that 
the Portland Maine Publishing Company has an 
“open line of credit for $85,000.00'’ (R. 180). 

Appellants call attention to the statement in the 
application of the Portland Broadcasting System, 
Inc., that the cost of the proposed transmitter is 
$47,600.00 (R. 19), and that the testimony of Mr. 
Martin is that it is proposed to expend “immedi¬ 
ately'’ upon the proposed station a total of $46,- 
429.00 (R. 78). As a matter of fact, what Mr. 
Martin actuallv testified to, is as follows: 

Q. Now, have you made any investigation 
as to the cost of the equipment you propose 
to install, and which you have previously 
described?—A. I obtained prices from the 
various manufacturers, and have received 
estimates for transmitter, vertical radiators, 
and necessity foundations and buildings. 


25 


The transmitter with speech input is $14,- 
950; studio structural work, accoustical 
treatment and speech input, $10,719; fre¬ 
quency monitor and portable speech input, 
$1,560.00; engineering work, $4,000 ; power 
line and telephone costs $1,200; making a 
total of $46,429. 

Q. Now, are you prepared to make those 
expenditures?—A. Yes, sir (R. 78). 

The evidence is that the amounts mentioned are 
estimates , and nothing was said about making these 
expenditures ‘ 11 immediately. ” 

The Commission did not find, as appellants state, 
that any 4 ‘doubts as to the financial ability of the 
applicant Portland Broadcasting System, Inc., 
should be resolved in favor of the applicant. ” It 
found, based upon the evidence hereinabove dis¬ 
cussed, without a doubt the applicant had the finan¬ 
cial ability, but that any doubts that the additional 
825,000 would be forthcoming from the Portland 
Maine Publishing Company, in view of that evi¬ 
dence, should be resolved in favor of the applicant 
and the Publishing Company. 

The Commission found, further, that the appli¬ 
cant, Portland Broadcasting System, Inc., was 
technically qualified and this finding is fully sus¬ 
tained by the record (R. 77, 99, 356, 357) and that, 
although there are two stations located at geograph¬ 
ical distances from Portland, Maine, which are less 
than those generally recommended for nighttime 
operation to avoid objectionable interference, no 
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such interference would be expected from a grant 
of this application because the applicant proposes 
the use of a directional antenna, which, according to 
the testimony of the Commission’s engineer, would 
eliminate anv interference reasonably to be ex- 
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pected (R. 199-201). 

It is undisputed in this record, and on that evi¬ 
dence the Commission found that the applicant has 
made extensive plans for a well balanced and varied 
program service with special emphasis upon local 
and community programs not now available over 
Station WCSII, which would find interest among 
all members and classes of the listening public 
(R. 71-74, inclusive). 

We earnestly and respectfully submit on the 
record before it, the Commission’s findings with 
respect to the application of the Portland Broad¬ 
casting System, Inc., are amply supported, and its 
decision and order in accordance therewith are not 
arbitrary or capricious. 

D. Concerning The Eastland Company’s Application 

The Eastland Company is a Maine corporation 
authorized by its charter to engage in the business 
of radio broadcasting (R. 268, 271-273). It owns 
all of the stock of the Congress Square Hotel Com¬ 
pany, Incorporated (R. 147). According to a 
financial statement introduced into the record, 
without objection, the corporation has a surplus of 
more than $1,200,000.00 (R. 275). 


The Eastland Company proposes to use some 
towers and equipment it has available, the installa¬ 
tion for which should cost approximately $5,000.00, 
and to use its studios jointly with Radio Station 
WCSH (R. 160,161). 

It is clear from this record that this applicant 
has no particular urge to serve the public through 
the medium of another broadcasting station in 
Portland but, rather, its attitude is that if the Com¬ 
mission is of the opinion that another station is 
desirable or needed in Portland, the Eastland Com¬ 
pany “would be willing to put it up and operate 
it. 7 ’ (R. 165). The Eastland Company’s lack of 
enthusiasm or desire to serve the listening public is 
noticeable on this record. 

The applicant offered no evidence of need for 
the station, but its counsel stated on the record 
that if a need is indicated from evidence presented 
by the Portland Broadcasting Svstem, it is the de- 
sire of the Eastland Company to show “We (East- 
land Company) are better able to till it than they 
(Portland Broadcasting System, Incorporated)” 
(R. 165, 166, 167). However, a comparison of the 
evidence presented by each applicant concerning 
its proposed service does not bear out this state¬ 
ment (compare R. 71-74 with R. 169-172.) 

Furthermore, expert engineering testimony is 
that it is not good engineering practice to establish 
a daytime station on a clear channel with only 100 
watts 2 ^ower because this is an uneconomic use of a 
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clear channel (R. 211) and that as between the use 
of 500 watts power with limited hours of operation 
and 100 watts power daytime only, it is preferable 
to assign the former (500 watts) rather than the 
latter (100 watts) as a matter of public service, as 
well as a more efficient use of a clear channel fre¬ 
quency, in order to serve a greater area and greater 
population with longer hours of operation (R. 211; 
215). 

The Commission found for the reasons and upon 
the evidence just stated that it was not in the public 
interest to grant the Eastland Company’s applica¬ 
tion, and this regardless of the action taken on the 
Portland application. 

It is respectfully submitted that the findings of 
the Commission are amply supported by the record, 
and should be sustained. 

2. The order and decision complained of were regularly 
made by the broadcast division as lawfully constituted 
under the Communications Act of 1934 after affording 
appellants a fair and adequate hearing and are valid 

A. The order and decision complained of were regularly made by 
the broadcast division as lawfully constituted under the Com¬ 
munications Act of 1934 

Appellants state (Brief, p. 14) that “Commis¬ 
sioner Sykes, the only person to participate in 
both the taking of the evidence and the entry of 
the order, published no report as an Examiner or 
individual Commissioner of his findings and rec¬ 
ommendations for decision or statement of facts 
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upon which such decision should be based, to which 
exceptions might have been taken.” It is not con¬ 
tended specifically by appellants that it was error 
for no report to have been filed in this case, but 
the above-quoted statement is preceded by refer¬ 
ence to certain sections of the Communications Act 
and Rules of the Commission promulgated pursu¬ 
ant thereto from which, unless a proper interpre¬ 
tation is placed thereon, it might be inferred that 
such a duty was incumbent upon Commissioner 
Sykes. 

The record (R. 31, 50) shows that when the 
Broadcast Division failed to find from an examin¬ 
ation of the applications involved herein that pub¬ 
lic interest, convenience, or necessity would be 
served by a grant thereof, it set the same for hear¬ 
ing and ordered that said hearing be consolidated 
and take place 'before the Broadcast Division . 

Section 4 (a) of the Communications Act of 
1934 (48 Stat. 1066) provides: 

The Federal Communications Commis¬ 
sion * * * shall be composed of seven 

commissioners * * *. 

Section 5 (a) of the Communications Act of 1934 
(48 Stat. 1068) provides: 

The Commission is hereby authorized 
by its order to divide the members thereof 
into not more than three divisions, each to 
consist of not less than three members. Anv 
commissioner mav be assigned to and mav 
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serve upon such division or divisions as the 

Commission mav direct, and each division 

* 

shall choose its own chairman. In case of 

a vacancv in anv division, or of absence or 

inabilitv to serve thereon of anv commis- 
• * 

sioner thereto assigned, the chairman of the 
Commission or any commissioner desig¬ 
nated by him for that purpose may tempo- 

rarilv serve on said division until the Com- 
* 

mission shall otherwise order. 


Section 5 (b) of the Act (48 Stat. 1068) pro¬ 
vides, in part: 

The Commission mav bv order direct that 

%• * 

anv of its work, business, or functions aris- 
ing under this chapter * * * be as¬ 

signed or referred to any of said division 
for action thereon * * *. 


Section 3 (e) of the Act (48 Stat. 1068) pro¬ 
vides, in part: 

In conformity with and subject to the or¬ 
der or orders of the Commission in the 
premises, each division so constituted shall 
have power and authority by a majority 
thereof to hear and determine, order, cer- 
tifv. report, or otherwise act as to any of 
said work, business, or functions so assigned 
or referred to it for action bv the Commis- 
si on. and in respect thereof the division 
shall have all the jurisdiction and powers 
now or then conferred by law upon the 
Commission, and be subject to the same du¬ 
ties and obligations. Any order, decision, 


or report made * * * by any of said di¬ 
visions in respect of any matters so as¬ 
signed or referred to it shall have the same 
force and effect, and may be made, evi¬ 
denced, and enforced in the same manner as 
if made, or taken by the Commis¬ 
sion * * *. 

Pursuant to the authority of Section 5 (a) of 
the Act (48 Stat. 1068), the Commission promul¬ 
gated its General Order No. 1 (1 F. C. C. Reports 
3) which created three divisions of the Commis¬ 
sion, and assigned to the Broadcast Division the 
regulation of all matters pertaining to broad¬ 
casting. 

Under General Order No. 1, Commissioners 
Gary (Chairman), Brown, and Sykes were as¬ 
signed for dutv on the Broadcast Division. Such 
was the personnel of the Broadcast Division when 
the applications involved herein came on for hear¬ 
ing October 22 to November 2, 1934. (We have 
already discussed the matter of the Division desig¬ 
nating the applications in question for hearing and 
the reasons whv all were consolidated and heard 
together before the Broadcast Division, en banc 
(Our Brief, p. 7)). 

Thereafter, and on January 1, 1935, Commis¬ 
sioner Gary resigned from the Commission, and on 
January 17, 1935, Aiming S. Prall was appointed 
to the Commission. Upon duly qualifying he 
was assigned to the Broadcast Division. On 
March 9, 1935, Commissioner Brown was assigned 
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to the Telegraph Division. On March 11, 1935, 
Commissioner Prall was made Chairman of the 
Commission, and, as such, remained a member of 
the Broadcast Division. On March 11,1935, Com¬ 
missioner Case was assigned to the Broadcast Di- 
vision and Commissioner Svkes was made Chair- 
man of the Broadcast Division. The applications 
involved in this proceeding were decided on May 1, 
1936, by the Broadcast Division, composed of Com¬ 
missioners Sykes (Chairman), Case, and Prall. 

On page 12 of their brief, appellants refer to 
Paragraph 60 of the Rules and Regulations of the 
Commission which was in effect at the time the 
applications were set for hearing and heard. The 
text of that Rule was as follows: 

In case of any formal hearing herein pro¬ 
vided for, the testimonv mav be taken be- 
fore a quorum of the Commission, before 
less than a quorum of the Commission, or 
before an examiner appointed by the Com¬ 
mission in the discretion of the Commission, 
as follows: 

a. In the event that the testimonv is taken 
before the Commission it mav be followed 
bv oral argument bv the parties or bv the fil- 
ing of briefs, or both, at the discretion of the 
Commission, and the case shall thereafter 
be decided bv the Commission on the basis 
of the testimony heard and the proceedings 
had. 

b. In the event that the testimonv is 
taken before less than a quorum of the 
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Commission, or before an examiner, the 
testimony, dnlv transcribed, shall be re- 
ported back to the Commission by the per¬ 
son, or persons conducting such hearing, to¬ 
gether with a written report containing 
recommendations as to the decision to be 
made thereon and the facts and grounds 
upon which such recommendation is 
based. * * *” x 

The applications could not lawfully have been 
set for hearing before an examiner because they 
involved a change in policy by the Commission. 
The change in policy involved was the applicabil¬ 
ity of Rules 72 and 77 thereto (See our Brief, 
pp. 4—7, inch). Under the provisions of Section 
409 (a) (48 Stat. 109(3) an Examiner may not be au¬ 
thorized in the administration of Title III (radio 

1 Paragraph 60 of the Commission's former rules has been 
amended as follows: 

106.27: “In the event testimony is taken before less than 
a quorum of the Commission, an Examiner or a director, the 
testimony duly transcribed shall be reported back to the 
Commission, together with a written report containing 
recommendations as to the decision to be made thereon, and 
the facts and grounds upon which such recommendation is 
based.” 

106.28: **A copy of such report shall be mailed by the 
Secretary to each party participating in the hearing, and 
such party shall have the right to file exceptions thereto at 
any time within a period of fifteen days from the mailing 
of such report.” 

106.29: “In the event that a case is heard before an Exam¬ 
iner or a Director, the Commission shall hear oral argu¬ 
ment upon petition of any party, and may permit the filing 
of briefs. * * *.” 
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licensing sections of the Communications Act) to 
hold hearings, etc., with respect to a matter involv¬ 
ing a change in policy by the Commission. 

It follows, therefore, since the matters were set 
for hearing by the Division to be heard before said 
Division, en banc, composed of three Commission¬ 
ers (R. 50), the fact that the personnel of that Divi¬ 
sion changed after hearing cannot change the 
character of the lawful action of the Division. 
Hence, it is clear that this action does not come 
within the purview of Paragraph 60 of the Com¬ 
mission's Rules, and it was not incumbent upon 
Commissioner Sykes to file such a written report 
as is referred to by appellants in the above-quoted 
excerpt from p. 14 of their brief. 

B. Appellants have been afforded a fair and adequate hearing 

Appellants contend (Brief, p. 10): 

The Order and decision of the Broadcast 
Division are invalid as having been made 
by a Division of the Commission, the major- 
itv of which neither heard the evidence .nor 
passed upon a report thereof. 

It is further contended by appellants (Brief, 

p. 16) : 

The precise question raised by this appeal 
is whether the substitution of commission¬ 
ers before a decision has been rendered is 
valid when the Commission itself has as¬ 
sumed the ministerial function of determin¬ 
ing facts and applying to them the pre¬ 
existing law. 
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Inasmuch as this contention is followed by the 
citation of a number of cases discussing the ques¬ 
tion of “ fairness of a hearing” under certain cir¬ 
cumstances, it must be assumed that the conten¬ 
tion of appellants is that they have been denied a 


4 ‘fair hearing. 




No question is raised as to the lack of notice, or 
lack of opportunity to present evidence and tile 
briefs, or the manner in which the hearing itself 
was conducted. Appellants ? contention seems to 
be that they have a “right”, as an element of a 
“fair hearing”, to have their case passed upon by 
the identical personnel of the Broadcast Division 
who sat at the presentation of oral evidence. 

The record discloses that appellants were ac¬ 
corded ample and timely notice (R. 32 to 36, in¬ 
clusive; R. 51 to 54, inclusive) ; that they were af¬ 
forded full opportunity to be heard (R. 58 to 336), 
including the filing of briefs (R. 218). 

When the applications in question were acted 
upon by the Broadcast Division, composed of Com¬ 
missioners Sykes, Case, and Brail, there was be¬ 
fore it a transcript of the entire record in the case, 
including briefs filed by all applicants in connec¬ 
tion therewith, which were fully considered by the 
Division prior to any action taken. There is no 
allegation to the contrary, and the Division’s own 
statement in its decision (R. 362) that the entire 
record has been considered must be taken as con¬ 
clusive. This factual situation clearly distin- 
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guishes this case from the case of Morgan v. United 
States, 298 U. S. 468, 80 L. ed. 1288, 56 S. C. 906 
(1936), (cited by appellants in their brief at pages 
23 and 24). 

It was alleged in the Morgan case, supra, that 
the Secretary of Agriculture had not heard oral 
argument nor read the evidence or briefs and his 
sole information was derived from ex parte consul¬ 
tation with the employees of the Department of 
Agriculture. In the lower court, the Govern¬ 
ment's motion to strike these allegations was 
granted. It was on this decree that the Supreme 
Court reversed the lower court and remanded the 
case for further proceedings. In the instant case, 
as stated above, there is no allegation that the per¬ 
sonnel of the Broadcast Division, who decided the 
case, did not consider the evidence which had been 
adduced, and the briefs which had been filed in 
connection therewith, but the contention is that 
they had no power to consider it, not having been 
physically present when the evidence was adduced. 
The question is, therefore, whether in the instant 
case, the fact that two of the three members of the 
Broadcast Division were not actually present when 

the testimony was taken, which was reduced to 
' * 

written form and afterwards considered by them, 
affects the adequacy or fairness of the hearing had. 

The requirement of “a hearing” may be met in 
different wavs in different circumstances; for in- 
stance, the requisites for a heanng in criminal 
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cases are entirely different from the requisites for 
a hearing in administrative proceedings. 

Nothing can be gained in a consideration of va¬ 
lidity of the Commission's action in this case by 
attempting to characterize such action as “minis¬ 
terial”, “judicial”, “legislative”, or any other 
such categorical classification (appellants’ brief, 
pages 14 to 27). Its action was a combination of 
such functions, and is subject to principles which 
have been evolved in the field of administrative 
law. ( Garden City Feeder Co. v. Commissioner 
of Internal Revenue, 75 F. (2d) 804 (1935).) In 
this case the court said, on the power of the Board 
of Tax Appeals to suppress evidence which had 
been taken before an individual member of the 
Board who died following the taking of the evi¬ 
dence : 

A definite characterization of the func¬ 
tions of the Board, if possible, is not essen¬ 
tial to the determination of the case. It is 
an executive or administrative Board, ex¬ 
ercising powers judicial in character, and 
is a fact-finding body with the duty of con¬ 
sidering such competent and substantial evi¬ 
dence as may properly be brought before it. 
Sioux City Stock Yards Co. v. Commissioner 
of Internal Revenue (C. C. A. 8), 59 F. (2d) 
944; Planters Operating Co. v. Commis¬ 
sioner of Internal Revenue (C. C. A. 8), 55 
F. (2d) 583; Commissioner of Internal 
Revenue v. Liberty Bank & Trust Co. (C. 
C. C. A. 6), 59 F. (2d) 320. 
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In general, where administrative action involves 
something which is not considered so much a mat¬ 
ter of right as a beneficence or gratuity offered 
by the Government to those fulfilling certain re¬ 
quirements (as pensions, land grants, licenses for 
the sale of alcoholic beverages, and licenses for ra¬ 
dio stations), there is a tendency to consider that 
the legislature intended the procedure concerned 
with the administration of the gift to be less strict 
than that in other cases. 

From an examination of the decisions exploring 
the essentials of an administrative hearing, it 
would appear that such essentials center around 
the primary doctrine that an administrative hear¬ 
ing must be “adequate and fair 7 '. 

Applicants for broadcast licenses are given a 
statutory right to a hearing before their applica¬ 
tions can be denied (Section 309 (a) of the Com¬ 
munications Act of 1934, 48 Stat. 1085). Among 
other things, Section 309 (a) provides that the Com¬ 
mission shall “afford such applicant an opportunity 
to be heard under such rules and regulations as it 
may prescribe." We have already discussed the 
rules under which the hearing in the case at bar was 
conducted. The problem then is what constitutes 
a valid “hearing 77 within the meaning of Section 
309 (a) of the Communications Act of 1934. 

An examination of the entire Communications 
Act reveals clearly that Congress did not contem¬ 
plate that the members of the Commission should 
in every case personally hear and see all of the wit- 
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nesses appearing before it (Section 5 (49 Stat. 
1068) and Section 409 (48 Stat. 1096)). These 
sections contemplate that testimony shall be taken 
and heard by the designees of authority, and clearly 
show that Congress did not expect the members of 
the Commission, in administering the Communi¬ 
cations Act, personally to hear and see the 
witnesses offering evidence before it in every case. 

In their brief (pages 15 to 22, inclusive) appel¬ 
lants cite a number of cases dealing with the 
requirements of a 4 ‘fair hearing” in connection 
with the j udicial process. An examination of cases 
dealing with procedure before the courts and before 
administrative agencies, indicates that there is a 
definite distinction as to the requirements of a 
4 ‘hearing” before courts and before administrative 
tribunals. Callan v. Wilson (Dist. Col. 1888) 127 

U. S. 540. 8 Sup. Ct. 1301,32 L. ed. 223; Freeman v. 

V. S. 227 Fed. 732 (1915); Interstate Commerce 
Commission v. Louisville &■ N. R. R. Co., 227 U. S. 
88,57 L. ed. 431, 33 Sup. Ct. 185 (1913); Butterfield 
v. Stranahan, 192 U. S. 470, 48 L. ed. 525, 24 
Sup. Ct. 349 (1904); Murray's Lessee v. Hoboken 
Land <£* Improvement Co., 59 IT. S. 272, 15 L. ed. 
372 (1855) ; People ex rel Lodes v. Department of 
Health, 189 N. Y. 187, 82 N. E. 187 (1907); Crow¬ 
ell v. Benson, 285 U. S. 22, 76 L. ed. 598, 52 Sup. Ct. 
285 (1932); Stephens, Administrative Tribunals 
and The Rules of Evidence, Harvard University 
Press, Cambridge, Massachusetts (1933). 
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On page 15 of appellants’ brief, there is cited 
the case of Freeman v. United States (C. C. A. 2) 
227 Fed. 732 (1915). This case involves the right 
of a defendant charged in a Federal Court with a 
felony not to have the jury or the judge changed 
during the course of the trial, but the decision is 
based on an interpretation of the right to trial by 
jury guaranteed by Article 3, Section 2, Clause 3 
of the Constitution and the Sixth Amendment to 
the Constitution. Obviouslv, this case and others 
cited on the same point (West v. State, 42 Fla. 244, 
28 So. 430 (1900); People v. Howard, 211 Calif. 
322. 295 Pac. 333 (1930); People v. Pecte, 54 Cal. 
App. 333, 202 Pac. 51 (1921), Brief, p. 15), have no 
relation to the question of a “fair hearing” in an 
administrative proceeding to determine the quali¬ 
fications of an applicant for a government 
gratuity. 

Appellants state at pages 15,16 of their brief: 

At the civil law in the absence of any 
statute allowing the rendition of a verdict 
by less than twelve jurors, the same rule 
applies. [Italics supplied.] 

It would appear that the existence of an act of 
Congress (i. e., the Communications Act of 1934 as 
amended) in this case would clearly make inappli¬ 
cable the line of cases cited in conjunction with 
the aforementioned statement. 
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Appellants further state at page 17 of their 
brief : 

In the present case, the Commissioners 
assumed the ministerial function of deter¬ 
mining disputed questions of fact, in that 
respect they assumed the duties of an exam¬ 
iner or master in chancery; hence the substi¬ 
tution of Commissioners who made the find¬ 
ings of fact where the testimony had been 
taken before prior Commissioners is error. 
Fitchburg Steam Engine v. Potter, 211 Ill. 
138, 71 N. E. 933. 

It will be noted from the opinion in the Fitch¬ 
burg Steam Engine case that the court there was 
dealing with a master in chancery who had been 
appointed for a particular duty under certain well 
defined limitations and was purely a ministerial 
officer. He was in no manner clothed with the 
authority and duties which are imposed upon the 
members of the Communications Commission by 
the Communications Act of 1934. 

At page 18 of their brief, appellants point out 
that the Commission in this case applied the “pre¬ 
existing law” to the facts found. They state that 
in this capacity it was exercising a judicial func¬ 
tion and cite a number of cases which involve the 
power of a judge to take any action in connection 
with cases, part of whose proceedings have been 
before another judge. In none of the cases was 
there involved any action of an administrative 
body such as the Federal Communications Com¬ 
mission, which has a continuing authority. 
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Appellants then turn to the citation of cases 
involving actions of administrative tribunals. At 
page 22 of their brief, they state that the tendency 
of the Supreme Court is to demand from adminis¬ 
trative tribunals the requisite notice and full hear¬ 
ing that it requires of judicial tribunals, but cite 
no authorities in support thereof, nor do they in¬ 
dicate what the Supreme Court considers to be 
“requisite notice” or a “full hearing.” As a 
matter of fact, it is well settled that the requisites 
of a “full hearing” in the case of judicial tribunals 
differ considerablv from those of administrative 
tribunals. 

The case of Interstate Commerce Commission 


v. Louisville c(* N. R. R., 227 U. S. 88, 91 (cited by 
appellants at page 22 of their brief) is well in 
point. The court there recognized that adminis¬ 
trative orders, quasi-judicial in character, are void 
if a hearing was denied, or if that granted was 
inadequate or manifestly unfair. Clearly the ap¬ 
pellants were afforded a hearing in this case, and 
it is submitted that the one which they were af¬ 
forded was neither inadequate nor in anv wav 
unfair. 


The discussion in the Morgan case (298 U. S. 
468, 480, cited by appellants in their brief at pp. 
23 and 24) of the requirement of a “full hearing” 
relates to a statutory provision contained in the 
Act of Congress involved in that case. The court 
did not hold that an none had been denied a fair 
hearing, but merely held that it was error for the 
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court below to strike the allegations of appellant 
that the Secretary of Agriculture, who issued the 
Order, had not considered the record. The cardi¬ 
nal principle to be deducted from this case is 
stated by Chief Justice Hughes, as follows (p. 
481ff) : 

* * * Tbere mus t be a hearing in a 

substantial sense. And to give the substance 
of a hearing, which is for the purpose of 
making determinations upon evidence, the 
officer who makes the determinations must 
consider and appraise the evidence which 
justifies them. 

But the Court did not hold that the officer need 
be actually, physically present to fulfill the re¬ 
quirements of considering and appraising the evi¬ 
dence which justifies his findings. 

In the case at bar, the members of the Broad¬ 
cast Division who entered the Order in the prem¬ 
ises had before them, and fully considered and 
appraised, all the evidence adduced at the hearing 
and the briefs filed thereafter, and there is no al¬ 
legation to the contrary. As stated previously, this 
fact, which is recited in the Commission’s State¬ 
ment of Facts and Grounds for Decision (R. p. 
362) clearly takes this case out of the purview of 
the Morgan case. 

In the Garden City Feeder Company case, 27 
B. T. A. 1132, reversed in 75 F. (2d) 804 (1935), 
(cited pp. 15, 25, 26, Appellants’ brief), the Court 
held that the Board of Tax Appeals committed 
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two errors: First, in ordering a new trial before a 
determination had been made of the issues raised 
by the evidence presented; Second, in suppressing 
the evidence which had been taken before an indi¬ 
vidual Board member, who died prior to the filing 
of the transcript of the hearing, and prior to the 
filing of briefs. 

In that case appellant was seeking to compel 
the Board to decide its case on the basis of the 
record made before the member who had died; not, 
as in the instant case, seeking to prevent the Board 
from considering a case on the evidence presented 
before a full membership whose personnel later 
changed. 

It is submitted that the action of the court, in 
holding that it teas error for the Board to suppress 

the evidence taken before the member who later 
died, and in remanding the case for “proceedings 
not inconsistent herewith”, was tantamount to 
holding that the Board was under a duty to con¬ 
sider such evidence and render its opinion in the 
case thereon . 

The case of Smith v. the State of N. F., 214 
N. Y. 140, 108 N. E. 214 (1915), is referred to by 
appellants (Brief, page 23) as one, “on all fours 
with the case in issue.” The case is distinguish¬ 
able factually and also with respect to the law ap¬ 
plicable to the administrative tribunal involved. 
It was originally heard before the Court of Claims, 
but the decision therein was reversed by the Ap¬ 
pellate Division of the New York courts, which 
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ordered another hearing. The second hearing 
took place before the newly created Board of 
Claims. Evidence was heard by Commissioners 
Luce, Gardner, and MacDonald. After the case 
was submitted for decision, Commissioner Luce 
resigned and Hon. John G. Rooney was appointed. 
The court points out with respect to Commissioner 
Roonev that “so far as the record shows, he was 
the onlv commissioner who had anything to do 
with it (i. e., the decision by the Court of Claims).” 

The court held that, since the purported decision 
of the Court of Claims bore only the initials of 
Commissioner Rooney, it was not properly authen¬ 
ticated. The court said thereon (108 N. E. at 
p. 215): 

Every decision, therefore, should be 
signed in full, either with the individual 
names of a majority of the Commissioners, 
or in the name of the Board by the hand of 
the Chairman. 

Thus it clearly appears that the decision was in¬ 
valid because of failure to observe certain legal 
formalities, which would have invalidated the 
decision even if Commissioner Rooney had fully 
participated in the hearing of evidence in the case. 

Further, it appears that the organic Act in that 
case provided that the practice before the Board 
shall be the same as that of the (N. Y.) Supreme 
Court. As stated by the court (p. 215) : 

That the practice in the Supreme Court 
gives a litigant the right to have his case 
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determined by the same judge who heard the 
testimony is certain. Williamson v. Ran¬ 
dolph, 111 App. Div. 539, 97 N. Y. Supp. 
949; id. 185 N. Y. 603, 78 N. E. 545. 

But here again, the decision is one involving a 
proceeding before a Court, and not an adminis¬ 
trative tribunal. Under the Communications Act, 
the Commission is empowered to enact its own 
Rules of Practice and Procedure. That the action 
of the Broadcast Division was not inconsistent 
with such Rules is clearly set out above (pp. 30-33, 
inch, our Brief). 

As to the problem involved in the case at bar, 
the court in the case of Smith v. State, supra, said: 

Whether the Board of Claims has the 
power to provide by its rules that a Com¬ 
missioner w’ho has taken no part in the hear¬ 
ing may join in the decision is a question not 
now before us. [Emphasis supplied.] 

On page 26 of their Brief appellants cite the case 
of Standard Oil Co. of Indiana v. U. S., 7 F. Supp. 
301 (1934). The holding of the court in that case 
is summarized by the following excerpt from the 
opinion: 

Judgment was rendered bv the court, 

C7 v 7 

three judges concurring. The fact that a 
judge who did not hear the oral argument 
was selected to write the opinion did not 
render the judgment invalid. The court, 
however, in order that a full hearing might 
be had by all of the judges that participated 
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in the decision, ordered the case resubmit¬ 
ted and reargued orally. 

It thus appears that the reargument granted 
was a gratuity and not a matter of right. 

We are impelled to the conclusion, from the 
foregoing discussion, that none of the cases cited 
by appellants is authority for the proposition as¬ 
serted by them that the action of the Commis¬ 
sion, in the case at bar, is invalid because a 
majority of the Commissioners who participated in 
the decision and order herein were not actually 
present at the taking of evidence upon which their 
decision and order rest, although said evidence 
was fully considered by them. We respectfully 
submit that appellants are not entitled, as a matter 
of “right”, to have the matters herein decided by 
the identical Commissioners who sat when the oral 
evidence was adduced; that such change does not 
affect the fairness of the hearing accorded; and 
that the appellants herein were not prejudiced in 
any manner by the change in personnel. 

It will be seen from an examination of the cases 
cited hereinafter that where the precise question 
has been presented in connection with an adminis¬ 
trative body, the action of said administrative 
body under such circumstances has been sustained. 

In the case of U. S. ex rel Minuto v. Reimer, 83 
F. (2d) 166 (C. C. A. 2, 1936), at pp. 167, 168, 
the court held: 

A maintenance of continuity of personnel 
is not necessary so long as the essentials of 
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a fair hearing are observed by the Board 
exercising ultimate judgment. 

In the case of Louie Lung Gooey v. Nagle, 49 F. 
(2d) 1016 (C. C. A. 9.1931), the court said: 

Appellant contends that Louie Shaw Gin 
was denied a fair hearing in that the per¬ 
sonnel of the Board of Special Inquiry was 
changed in the course of the hearing. The 
Board is an administrative board and not a 
judicial tribunal and such changes are with¬ 
in its powers and do not affect the validity 
of its decisions . [Emphasis supplied.] 

The case of United States v. Cor si 55 F. (2d) 
360 (D. C., S. D., N. Y., 1932), contains an interest¬ 
ing discussion of the problem presented in the case 
at bar. In his original opinion, the presiding 
justice, before reargument, held that a change in 
the personnel of the Board of Special Inquiry re¬ 
sulted in rendering the hearing unfair. After 
reargument, the justice reversed liis original posi¬ 
tion on this point because of the authority cited 
on such reargument. The problem had not been 
raised on the original appeal, the justice having 
questioned it on the record. Upon reargument, 
the original opinion was reversed and the Court 
cited with approval the case of Quon Quon Poy 
v. Johnson, 273 U. S. 352, 47 Sup. Ct. 346, 71 L. Ed. 
680 (1926), and Louie Lung Gooey v. Nagle, 49 F. 
(2d) 1016, supra. 

In the case of Quon Quon Poy v. Johnson, supra, 
evidence was taken before an Inspector and a 


49 


Special Board of Inquiry whose personnel changed 
thrice before a decision was reached by the Board, 
only one of whom had heard any of the witnesses. 
The propriety of the change in the personnel of 
the Board was questioned in the briefs filed by ap¬ 
pellant, wherein it was contended appellant had 
been denied a fair hearing. After enumerating 
the various opportunities for presenting evidence 
accorded appellant, the United States Supreme 
Court concluded that 

the contention that the petitioner was de¬ 
nied a fair hearing * * * cannot be 

sustained. 

Further, the Court went on to say (273 U. S. 
at p. 357,47 Sup. Ct. at p. 348): 

The contention that the hearing was in¬ 
valid because the greater part of the testi¬ 
mony was taken before a single inspector 
and introduced before the Board is based 
upon a provision in the same section of the 
Act that on an appeal from the Board of 
Special Inquiry the decision shall be ren¬ 
dered “solely upon the evidence adduced be¬ 
fore the Board.” There is, however, no 
suggestion whatever in the Act that the evi¬ 
dence adduced before the Board of Special 
Inquiry must be taken in its presence. 
[Emphasis supplied.] 
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The problem of the necessity of continuity of 
personnel in State Commissions has been con¬ 
sidered in the following cases: 

Van Bnren Waterworks v. Van Buren, 
P. U. R, 1922 D 183,152 Ark. 83, 237 S. W. 
696 (1922). 

State ex ret, American Telechronometer 
Co. v. Baker, P. U. R. 1931 E 482,164 Wash. 
483, 2 P. (2d) 1099 (1931). 

Union Public Service v. Corporation Com¬ 
mission, 140 Kan. 722,37 P (2d) 1010 (1934). 

Re Interstate Transit Lines (Mo. Public 
Service Commission, 1930), P. U. R. 1930 D 
444. 

In State ex ret American Telechronometer Co. 
v. Baker, P. U. R. 1931 E 482, 164 Wash. 483, 2 P. 
(2d) 1099 (1931), the personnel of the Depart¬ 
ment of Public Works changed after testimony 
was taken. In holding it to be immaterial whether 
the previous personnel would have entered a dif¬ 
ferent order, the Court said (at 2 P (2d), p. 1105): 

The members of the department who made 
the order * * * were the lawfully con- 

stituted department of public works, they 
had before them the entire record, and it was 
their duty to enter such order thereon as in 
their opinion was proper * * * pj ie 

fact that changes took place in the personnel 
of the department during the course of the 
hearing avails respondent nothing in its at¬ 
tack upon the order which is the basis of this 
proceeding. [Emphasis supplied.] 
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In the ease of Re Interstate Transit Lines, 
P. U. R. 1930 D 444, the question arose on a motion 
for rehearing before the Missouri Public Service 
Commission. Petitioners contended that the report 
and order “were concurred in by only two commis¬ 
sioners who heard the entire evidence and that the 
applicant, under the laws of the State of Missouri, 
is entitled to a hearing of its entire case before all 
the members of the Commission or a majority 
thereof, and that the action of the Commission in 
not having said cause heard before all the Commis¬ 
sioners or a majority of them, denies to the appli¬ 
cant the equal protection of the laws and deprives 
it of its property without due process of law * * *” 
because the Commissioners who did not sit had no 
opportunity to observe the witnesses and are not in 
a position to determine the credibility of the wit¬ 
nesses and the weight to be given their testimony. 

In concluding that the motion was without merit 
and denying same, the Missouri Commission 
pointed first to the failure of petitioner to question 
the credibility of any of the witnesses in this pro¬ 
ceeding, and then indulged the presumption that 
each witness had a good reputation for truth and 
veracity. 

The majority of cases cited by appellants refer 
to the necessity of the presiding officer’s passing 
upon the credibility of the witnesses appearing 
before him . 

We respectfully submit those cases are not au¬ 
thority for the proposition that a “fair hearing” 


in cases like the one at bar necessitates that a ma¬ 
jority of the Commissioners who made the order 
and rendered the decision must be physically pres¬ 
ent when evidence is taken in order to “consider 
and apprise” the same. There is no such problem 
involved in the present case because, accepting as 
true all of the facts presented in behalf of appel¬ 
lants and applying the law thereto, neither the ap¬ 
plicant Eastland Company, nor the intervener, 
Congress Square Hotel, made out a meritorious 
case. (See a discussion of appellants’ showing and 
the Commission’s findings thereon at pp. 10-28, 
inch, of our brief.) 

If the Court were to find that changing the per¬ 
sonnel of the Broadcast Division between the time 
of hearing and the time of deciding this case was 
error, and we submit that the Court cannot so find 
in view of the authorities cited above, it is respect¬ 
fully submitted that such error was not prejudicial 
in any manner to the right which appellants have to 
a fair and adequate hearing. It appears to be 

clearlv established that an administrative decision 
%/ 

will not be overturned where there has been error, 
unless such error is shown to have been prejudicial. 
Ex Parte Pouliot, 196 Fed. 437 (D. C. E. D. Wash. 
1912); Kwock Jan Fat v. White, 253 U. S. 454, 40 
Sup. Ct. 566 (1920); U. S . ex rel Bilokumsky v. 
Tod, 263 U. S. 149. 44 Sup. Ct. 54 (1923) ; Federal 
Trade Commission v. Good-Grape Company, 45 F. 
(2d) 70 (C. C. A. 6th, 1930); State ex rel Hardstone 
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Brick Company v. Department of Commerce, 174 
Minn. 200, 219 N. W. 81 (1928). 

It is, therefore, respectfully submitted that the 
Order and decision complained of were regularly 
made by the Broadcast Division as lawfully consti¬ 
tuted under the Communications Act of 1934, after 
affording appellants a fair and adequate hearing, 
and are valid. 

3. The order and decision complained of are not in viola¬ 
tion of any statute or rule of the Commission 

A. The Commission’s order and decision do not violate its rules con¬ 
cerning repetition of applications 

Appellants contend that the Commission erred 
“in receiving the application of the Portland 
Broadcasting System, Inc., and in acting upon 
such application, hearing testimony concerning it, 
and granting such application, inasmuch as such 
receipt and action are in violation of paragraph 
49 of the Rules and Regulations of the Commission 
and of its predecessor, the Federal Radio Commis¬ 
sion, and in violation of paragraph 104.7 of the 
Rules of Practice and Procedure of the Federal 
Communications Commission. ? ’ 

Rule 104.7 is substantially the same as former 

%» 

paragraph 49 of the Rules and in so far as it is here 
material provides: 

Where an applicant has been afforded an 
opportunity to be heard with respect to a 
particular application, and the Commission 
has, after hearing or default, denied the 
application, or dismissed it with prejudice, 
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Brick Company v. Department of Commerce, 174 
Minn. 200, 219 N. W. 81 (1928). 

It is, therefore, respectfully submitted that the 
Order and decision complained of were regularly 
made by the Broadcast Division as lawfully consti¬ 
tuted under the Communications Act of 1934, after 
affording appellants a fair and adequate hearing, 
and are valid. 

3. The order and decision complained of are not in viola¬ 
tion of any statute or rule of the Commission 

A. The Commission’s order and decision do not violate its rules con¬ 
cerning repetition of applications 

Appellants contend that the Commission erred 
“in receiving the application of the Portland 
Broadcasting System, Inc., and in acting upon 
such application, hearing testimony concerning it, 
and granting such application, inasmuch as such 
receipt and action are in violation of paragraph 
49 of the Rules and Regulations of the Commission 
and of its predecessor, the Federal Radio Commis¬ 
sion, and in violation of paragraph 104.7 of the 
Rules of Practice and Procedure of the Federal 
Communications Commission.” 

Rule 104.7 is substantiallv the same as former 

%• 

paragraph 49 of the Rules and in so far as it is here 
material provides: 

Where an applicant has been afforded an 
opportunity to be heard with respect to a 
particular application, and the Commission 
has, after hearing or default, denied the 
application, or dismissed it with prejudice, 
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it will not consider or designate for hearing 
another application by the same applicant, 
or for his successor or assignee, until after 
the lapse of periods of time as follows: 

(a) Where the second application is for 
exactly or substantially the same instrument 
of authorization with respect to class of sta¬ 
tion, the privileges, terms, and conditions 
requested, and the territory sought to be 
seryed, a period of 12 months must elapse 
from and after the date of the denial of the 
first application. 

(b) Where the second application is for 
the same kind of instrument of authoriza¬ 
tion. but differs materially from the first 
application as to class of station, the privi¬ 
leges, terms, and conditions requested, or 
the territory sought to be seryed, a period 
of 6 months must elapse from and after the 
date of the denial of the first application. 

The foregoing provisions shall have no ap¬ 
plication where, since the denial of the first 
application, there has been a material change 
in the facilities available for designation to 
the particular service sought to be estab- 
lished in the territory sought to be served. 


(1) The apphcalion of the Portland Broadcasting 
Sgstem, Inc., is not repetitious. 

The record discloses that the Commission denied, 
about February 1934, the application of the Port¬ 
land Maine Publishing Company to erect a new 
radio broadcast station in Portland, Maine (R. 82). 
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Thereafter, and on April 10, 1934 (R. 14) the 
Commission received an application from the Port¬ 
land Broadcasting- System, Inc., a Maine corpora¬ 
tion, for a construction permit to erect a new radio 
broadcast station at Portland, Maine. The officers 
of that corporation are George W. Martin, Presi¬ 
dent; Clarence A. Brown, -Secretary; and E. M. 
Holden, Treasurer (R. (>(>). The record discloses 
that the principal stockholder, George W. Martin 
of the Portland Broadcasting System, Inc., was 
formerly employed by the Portland Maine Pub¬ 
lishing Company in connection with its application 
which had been denied as aforesaid (R. (>8) but lie 
was not financially interested nor was he a stock¬ 
holder or officer in the corporation ; that the entire 
interest in that corporation whose application was 
denied in February 1934 was held bv that appli- 
cant (Portland Maine Publishing Company, R. 
82). The record further discloses that the Port¬ 
land Maine Publishing Company's interest in the 
Portland Broadcasting System, Inc., amounts to 
less than half of the stock (R. 82). 

Appellants endeavored to show that the 251 shares 
of stock owned by Martin were pledged to the Port¬ 
land Maine Publishing Company as security for a 
loan, but the record shows positively the contrary 
(R. 85). The fact that the Portland Maine Pub¬ 
lishing Company endorsed a note for Martin in a 
separate and personal transaction whereby the said 
Martin financed his purchase of the stock of the 
Portland Broadcasting Svstem, Inc., is certainly 

O %/ 7 7 v 


not evidence that the Portland Maine Publishing 
Company controls the applicant, Portland Broad¬ 
casting Svstem, Inc. 

There is not a line of evidence in this record to 
indicate any such control. On the other hand, 
there is clear indication in the record that the Port¬ 
land Broadcasting System, Inc., is not controlled 
by the Portland Maine Publishing Company (R. 
89). On cross-examination counsel for appellants 
asked the witness, Martin, the following question: 

Are you in a i>osition to know what the 
policy of the Portland Maine Publishing 
Company will be with regard to advertising 
rates and contracts of the proposed station ? 

This question was objected to by counsel for the 
Portland Broadcasting System, Inc., on the ground 
that the Portland Maine Publishing Company is 
not the applicant in this case. 

Counsel for appellants then stated: “Well, but 
it is to have 247 shares and have a lien on the rest 
of them/' 

To which counsel for the Portland Broadcasting 


System replied: “No. It has no lien on the rest. 

There is no testimony to that effect in this record." 

% 

Whereupon, the presiding Commissioner sus¬ 
tained the objection (R. 89). 

Counsel for appellants then went on to say: 


It is my impression, Mr. Chairman, that 
the testimony indicates that the Portland 

%r 

Maine Publishing Company is in a position 
to control this proposed station. 


To which counsel for the Portland Broadcasting 
System replied: 

This man (the witness Martin) is the 
President of the applicant in this case, and 
there is no testimony of any control being 
exercised by anyone except himself (R. 89). 

Further, on cross-examination, counsel for ap¬ 
pellants asked the witness Martin: 

Are you able to state to us now, on the 
basis of any arrangement that has been 
made, who will be in control of the manage¬ 
ment of this proposed station ? 

A. I expect that myself. 

Q. But there lias been no arrangement 
made for that ? 

A. No; I am proceeding on that assump¬ 
tion (R. 90). 


As a further indication in the record that the 
Portland Broadcasting* Svstem is not to be con¬ 


trolled by the Portland Maine Publishing Com¬ 
pany, the following testimony seems material: 
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By Mr. Segal on cross-examination of the 
witness Martin: 

Q. Are any of the checks that are drawn 
on the Portland Broadcasting System ac¬ 
count required to be approved either by the 
publishing company or any of its employees? 

A. None whatever (R. 178). 


Upon the foregoing record, the Commission de¬ 
termined that the application of the Portland 
Broadcasting System, Inc., was not repetitious 
and did not come within the purview of Paragraph 
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49 of its Rules because it was an entirely different 
corporation than, and not controlled by, the Port¬ 
land Maine Publishing Company, Inc., whose ap¬ 
plication had theretofore been denied. 


(2) The Com mission's jiudiny that the application 
of the Portland Broadcasting System, Inc,, 
is not repetitious, is not subject to collateral 
attach by ajjpellaufs. 


Rule 49 was promulgated by the Commission 
pursuant to Section 4 (i) of the Communications 
Act of 1924 (48 Slat. 1066) which provides “the 
Commission mav * * * such rules and 


regulations 


.V- 
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not inconsistent with this 


act as mav be necessary in the execution of its 
functions” and that the Commission deemed this 
rule “necessary (as a protection to it) in the exe¬ 
cution of its functions.*’ The question, therefore, 
as to whether it falls within the purview of the 
rule is one for the exercise of the reasonable dis¬ 
cretion of the Commission. 

it is respectfully submitted that the Commis¬ 
sion exercised this discretion in a reasonable man¬ 
ner, as is indicated from the record already dis- 

i 

cussed, and its decision is not open to collateral at¬ 
tack by third parties such as appellants. WREC, 
Inc., v. Federal Radio Commission, 62 App. D. C. 
312, 67 F. (2d) 578 (1933). 

In view of the merits of this controversy as 
hereinbefore fully discussed (Brief, pp. 10-28, 
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incl.) ? it is clear that even if, as appellants contend 
(and which we deny), the application of the Port¬ 
land Broadcasting* System, Inc., were repetitious, 
the action of the Commission would not affect ap¬ 
pellants' rights in any manner because no injury 
thereby would result to them. It is well settled 
that an administrative decision will not be over¬ 


turned where there has been error, unless such 
error is shown to have been prejudicial. Kivock 
Jan Fat v. White, 253 U. S. 454 (1920); 77. S. ex rel 
Bilokumsky v. Tod, 263 U. S. 149 (1924); Federal 


Trade Commission v. Good-Grape Company, 
(2d) 70 (C. C. A. 6th, 1930). 
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B. The order and decision of the Commission of which appellants 
complain do not violate the “facilities-distribution” section 
(307 (b» of the Communications Act of 1934 (48 Stat. 1083) 

At the time of the hearing upon the applications 
involved herein (October 22 to and including 
November 2, 1934) Section 307 (b) of the Com¬ 
munications Act of 1934 (48 Stat. 1083), popularly 
referred to as the “Davis Amendment” (45 Stat. 
373) which appellant calls the “Facilities-Distri- 
bution” section of the Communications Act of 1934, 
was in full force and effect. This section was as 
follows: 

(b) It is hereby declared that the people 
of all the zones established by this title are 
entitled to equality of radio broadcasting 
service, both of transmission and of recep¬ 
tion, and in order to provide said equality 
the Commission shall as nearly as possible 
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make and maintain an equal allocation of 
broadcasting licenses, of bands of frequency, 
of periods of time for operation, and of sta¬ 
tion power, to each of said zones when and 
insofar as there are applications therefor; 
and shall make a fair and equitable alloca¬ 
tion of licenses, frequencies, time for opera¬ 
tion, and station power to each of the States 
and the District of Columbia, within each 
zone, according to population. The Com¬ 
mission shall carry into effect the equality of 
broadcasting service hereinbefore directed, 
whenever necessary or proper, by granting 
or refusing licenses or renewals of licenses, 
by changing periods of time for operation, 
and bv increasing or decreasing station 
power, when applications are made for 
licenses or renewals of licenses: Provided, 
That if and when there is a lack of applica¬ 
tions from any zone for the proportionate 
share of licenses, frequencies, time of opera¬ 
tion, or station power to which such zone is 
entitled, the Commission mav issue licenses 
for the balance of the proportion not apjffied 
for from any zone, to applicants from other 
zones for a temporary period of ninety days 
each, and shall specifically designate that 
said apportionment is only for said tem¬ 
porary period. * * * 

Paragraph 6 of the Rules and Regulations of the 
Commission which was in effect at the time the 
Commission received the application of the Port¬ 
land Broadcasting System, Inc., and at the time 
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the Commission granted said application, pro¬ 
vided : 

6. In order to bring about an equalization 
of radio broadcast facilities (i. e., frequency, 
power, and/or hours of operation) among 
the States in the zones, in accordance with 
the unit and quota figures adopted by the 
Commission, the following shall apply with 
reference to applications therefor: 

a. Where a zone has already in use its 
pro rata share of facilities the Commission 
will not allocate any further radio facilities 
to that zone, which would increase its quota. 

b. Applications from underquota States 
in zones which have already allocated to 
them their pro rata share of radio facilities 
should be for a facility already in use in that 
zone by an overquota State. 

c. Likewise, where a State is already over- 
quota, the Commission will not allocate any 
further radio facilities to that State which 
would increase its quota. 

d. Applications from States which now 
have their quotas or from States which are 
overquota should be for facilities already in 
use in that State. 

e. An applicant from an underquota State 
in an underquota zone may apply either for 
facilities in use in an overquota State in that 
zone or an overquota State in an overquota 
zone. 

f. When the application is from an under¬ 
quota State and is for facilities which, if 


granted, would not cause additional inter¬ 
ference with anv station or stations now 
licensed, then the above paragraphs (a to e 
inclusive) may be disregarded. 

g. Since the act provides for the equalizing 
of radio facilities among zones and among 
States, “as nearly as possible” the Commis¬ 
sion may allow a slight departure, plus or 
minus, from an exact mathematical estimate 
(Italics supplied). 

The facts concerning the quota figures for the 
State of Maine, and the First Zone in which it is 
located, at the time when the applications of the 
Portland Broadcasting System, Inc., and the East- 
land Company were received by the Commission 
and at the time of the hearing, and the effect each 
application in question would have upon such quota 
figures, have already been carefully reviewed. (See 
])}>. 14-lb, inch, our Brief.) Also, we have already 
shown that the record disclosed the State of Maine 
and the First Zone to be under quota day and night, 
and that the proposal of the Portland Broadcast¬ 
ing System, Inc., increases the quota figures for 
the State and Zone bv 0.1b units night and 0.30 day; 
that the addition of this service leaves the State 
and Zone under quota on day facilities, and at night 
puts the State over quota 0.08 units, and leaves the 
First Zone under quota 1.84 units. 

Since at the time of the filing of the application 
of the Portland Broadcasting System, Inc., and 
at the time of the hearing thereon both the State 
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of Maine and the First Zone in which it is located 
ivere under quota on both day and night assign¬ 
ments, and the proposal of the Portland Com¬ 
pany’s application leaves the State wider quota on 
dag assignments, and the Zone under quota on day 
and night assignments, and leaves the State of 
Maine over quota at night by only 0.08 units, it is 
respectfully submitted that it was not in violation 
of either Section 307 (b) of the Communications 
Act of 1934 (48 Stat. 1083) or paragraph 6' of the 
Commission’s Rules promulgated pursuant thereto, 
since sub-paragraph “ (g) " of said Rule expressly 
provides for a slight departure “plus or minus 
from an exact mathematical estimate.” 

Section 307 (b) does not contemplate or require 
an exact mathematical division. Federal Radio 


Commission v. Nelson Bros. Bond and Mortgage 
Company, 289 17. S. 266,77 L. Ed. 1166, 53 Sup. Ct. 
627 (1933), in which case the Supreme Court said: 


u 


The Congress was not seeking 
an exact mathematical division.” 


* * * 
It was 


recognized that this might be physically im¬ 
possible. The equality sought was not a 
mere matter of geographical delimitation. 
The concern of the Congress was with the 
interests of the "people,■—that they might 
have a reasonable equality of opportunity in 
radio transmission and reception, and this 
involved an equitable distribution not only 
as between zones but as between states as 
well. * * * 
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The Commission found in the ease at bar that 
there was a need for additional service in the City 
of Portland; that the applicant, Portland Broad¬ 
casting System, Inc., was capable of fulfilling this 
need, and otherwise operating the station in the 
public interest, convenience, and necessity (see 
Brief, pp. 10-16, incl.; 21-26, inch); in view of this 
finding, we respectfully submit that the slight in¬ 
crease in the quota units assigned to the State of 
Maine over that due that State was justifiable un¬ 
der and consistent with the legislative mandate to 
“make and maintain as nearly as possible an equal 
allocation.V (Section 307 (b) Communications 
Act of 1934: 48 Stat. 1083, and paragraph 6 (g) of 
the Commission’s Rules.) 

Upon this record we earnestly submit that even 
if the Commission had violated the quota provi¬ 
sions of the Statute (which we deny), nevertheless 
this would not affect the rights or interests of 
appellants. WREC, Inc. v. Federal Radio Com - 
mission, 62 A|)j). J). C. 312, 67 F. (2d) 578 (1933). 

The Order and decision complained of were made 
May 1, 1936, and June 12. 1936, respectively. At¬ 
tention of this Court is invited to the fact that 
on June 5,1936, Section 302 of the Communications 
Act of 1934, which divided the United States into 
five zones (48 Stat. 1081) was repealed, and Section 
307 (b) of the Act (48 Stat. 1083), as hereinabove 
quoted, was amended so as to omit quota require¬ 
ments (49 Stat. 1475). 


As presently constituted, Section 307 (b) of the 
Act (49 Stat. 1475) is as follows: 

(b) In considering applications for li¬ 
censes, and modifications and renewals 
thereof, when and insofar as there is de¬ 
mand for the same, the Commission shall 
make such distribution of licenses, frequen¬ 
cies, hours of operation, and of power among 
the several States and communities as to 
provide a fair, efficient, and equitable dis¬ 
tribution of radio service to each of the 
same. 

Here again, we think the principle laid down in 
the WREC case, supra, should apply. 

The Court in that case said (p. 313) : 

* * *, and besides, it appears that the 

arrangements between the United States and 
Canada have since been modified so that the 
charge would not now be correct in fact. 

4. The Commission’s findings of fact supported by sub¬ 
stantial evidence are conclusive and should be 
sustained 

We have already shown that the Commission’s 
findings are supported by substantial evidence. 
(Brief, pp. 10-28, incl.) 

Section 402 (e) of the Communications Act of 
1934 (48 Stat. 1093) provides “that the review of 
the court shall be limited to questions of law and 
that findings of fact by the Commission, if sup¬ 
ported by substantial evidence, shall be conclusive 
unless it shall clearly appear that the findings of 
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the Commission were arbitrary and capricious.'* 
Head of the Lakes Broadcasting Company v. Fed¬ 
eral Communications Commission (May, 1936).— 
App. D. C. —, 84 F. (2d) 396; Radio Service Cor¬ 
poration v. Federal Communications Commission , 
64 App. D. C. 323, 78 F. (2d) 207 (May 6, 1935); 
Don Lee Broadcasting System v. Federal Com¬ 
munications Commission, 64 App. D. C. 228, 76 F. 
(2d) 998 (March 11, 1935). 

IV. CONCLUSION 

There having- been no error of law committed bv 
the Commission in connection with the decision 
and order complained of, and the findings in said 
decision and order being amply sustained on the 
merits by the record, it is respectfully submitted 
they should be affirmed. 

Federal Communications Commission, 

By 

George B. Porter, 

Assistant General Counsel. 

Fanney Neyman, 

Assistant Counsel . 

Frank U. Fletcher, 

Assistant Counsel . 
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IN THE 

®niteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1937. 


Eastland Company, a Corporation, Appellant, 

v. 

Federal Communications Commission, Portland 
Broadcasting System, Incorporated, Intervener, 

and 

Congress Square Hotel Company, a Corporation, 

Appellant, 

v. 

Federal Communications Commission, Portland 
Broadcasting System, Incorporated, Intervener. 


BRIEF ON BEHALF OF THE INTERVENER, 
PORTLAND BROADCASTING SYSTEM, IN¬ 
CORPORATED. 


The Portland Broadcasting System, Incorporated, 
which has intervened in these proceedings was author¬ 
ized bv the Federal Communications Commission, in 
a decision rendered May 1, 1936, effective June 16, 
1936, to construct and operate a new broadcasting sta- 


tion in Portland, Maine on the frequency 640 kc. with 
500 watts power and limited hours of operation, i. e. y 
to sunset at Los Angeles, California (Rec. 6). Pursu¬ 
ant to such authorization construction of the station 
has been commenced. 

Appellants are the Congress Square Hotel Company, 
licensee of Station WCSH in Portland, Maine, and the 
Eastland Company which is the parent company con¬ 
trolling Station WCSH, as well as being an applicant 
for a 100 watt daytime station on 640 kc. in Portland. 
The application of appellant Eastland Company was 
denied bv the Communications Commission at the same 
time that intervener’s application was granted. These 
appeals were thereafter sued out but no stay order 
was requested by appellants to prevent the Commis¬ 
sion’s decision from becoming effective or to prevent 
the station from being constructed as authorized. The 
permit authorizing intervener to proceed with con¬ 
struction was issued by the Commission on September 
22, 1936 and intervener has proceeded in accordance 
therewith. Intervener now has a substantial invest¬ 
ment in its station and is in a position to furnish the 
people of Portland with a distinctive high calibre 
broadcasting service. 


It appears that appellants in their brief have di¬ 
rected the attention of the court to an assignment of 
call letters for intervener’s station from which appel¬ 
lants desire an inference to be drawn as to the stations 
ownership. At page 33 of appellants’ brief, reference 
is made to the assignment of the call letters WGAN 
and the fact that thev mav have some hidden signifi- 
cance other than as a designation for the station. As 
a matter of fact the call letters assigned to the station 
at the time of the taking of this appeal and the filing of 


the intervention therein were WSPG (Rec. 6). The 
same records of the Commission to which appellants’ 
brief (p. 33) refers, in connection with the assignment 
of the call letters WGAN also disclose, as of October 
20, 1936, that 247 shares of stock at $100.00 per share 
were actually issued by intervener to the Portland 
Maine Publishing Company pursuant to their original 
agreement under which the stock was to be paid for 
when the permit was granted. 

The Federal Communications Commission has filed 

its brief in these proceedings conclusively answering 

the contentions of appellants and showing that no 

error of law was committed bv the Commission in con- 

* 

nection with the decision and order complained of and 
that the said decision and order were amply sustained 
on the merits by the record. It would be superfluous 
to attempt to enlarge upon the Commission’s brief and 
intervener therefore adopts the arguments on the legal 
issues contained therein and incorporates them herein 
bv reference. 

Intervener, however, desires to call the attention 
of the Court to several supplemental matters in con¬ 
nection with the instant appeals. 

I. 

Appellants have no standing in this proceeding to 
complain of the Commission’s interpretation of its rule 
concerning repetition of application. 

Appellants argue that the Commission violated its 
regulations concerning repetition of applications in 
granting intervener’s application and this is ade¬ 
quately and completely answered by the Commission’s 
brief. However, it should be pointed out that if the 
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rule against repetition of applications has any appli¬ 
cability whatsoever, it should have been applied to the 
Eastland Company’s own application. 

The Eastland Company owns all the stock of the 
Congress Square Hotel Company, licensee of Station 
WCSH, and all the stock of the Eastland Company 
with the exception of qualifying shares is held by Henry 
P. Pines (Pec. 147, 358). The aforementioned Henry 
P. Pines through stock ownership, in the same fashion 
owns WRDO, Inc. which operates Station WRDO at 
Augusta, Maine. (Pec. 148.) 

The record discloses that WRDO, Inc. tiled an appli¬ 
cation for authoritv to move Station WRDO from 


Augusta and establish it as a new station with 100 
watts power in Portland (appellant’s brief appendix 
1). 52). This application was afforded a hearing in 
May, 10 33, at the same time as the application of Port¬ 
land Maine Publishing Company, which appellant con¬ 
tends is a party in interest in the present proceeding, 
and the application of WRDO, Inc. was denied on Feb¬ 
ruary 2, 1934. (Appellant’s brief p. 57.) The appli¬ 
cation of WRDO, Inc. to operate Station WRDO in 
Portland was identical in purpose with the application 


filed with the Commission on August 13, 1934, by the 
Eastland Company, which is appellant's present appli¬ 


cation. In its decision 0 denying the application of Sta¬ 


tion WRDO, the Commission stated: 


“Station WRDO, or rather WRDO, Inc., the li¬ 
censee, is controlled by the same interests that 
control the licensee of Station WCSH, which is 


*The decision on the application of WRDO in Docket No. 1990 is part 
of the Statement of Facts and Grounds for Decision of the Commission 
found reprinted in the appendix of appellants’ brief at page 52 but the 
specific portion of the decision with reference to WRDO, as quoted above, 
is omitted therefrom. 
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now licensed to operate in Portland. It is the 
proposition of this applicant that if an additional 
station is to be established in Portland this local 
station should be moved there in preference to the 
establishment of a new regional station of the same 
class as WCSH.” 

The Eastland Company, in its present application, 

also specified the facilities assigned to Station WRDO 

and requested that they be assigned to it in Portland 

(Rec. 44, 50-51). It should be noted therefor that the 

application of the Eastland Company for a new 100 

watt station in Portland was identical in purpose and 

substantially for the same instrument of authoriza- 
* 

tion as the previous application of WRDO and that 
WRDO was controlled by the same interests, i. e., 
Henry P. Rines, which controls the Eastland Company. 
Appellant should not be heard to complain of the Com¬ 
mission ’s administrative interpretation of its regula¬ 
tions, i. e., paragraph 104.7 of the Rules of Practice 
and Procedure, when such interpretation has been 
more favorably applied to appellant’s application in 
the same proceedings. 

II. 

The failure of the Eastland Company to undertake 
to establish the need for additional broadcasting ser¬ 
vice in the Portland area disqualified its proposal. 

It is a uniform requirement of the Communications 
Commission under the Communications Act of 1934 
that there must be an affirmative showing in every case 
by the applicant for new facilities that there is a need 
for additional service in the area proposed to be served 
and the burden of proof is always upon the applicant. 
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The Eastland Company specifically “eliminated the 
question of need” from its appearance (Rec. 167) and 
its counsel stated “We do not intend to make such 
proof” (Rec. 167) although the notice if hearing on 
its application specified among the issues: “(4). To 
determine the need'for additional daytime service in 
the area proposed to be served.” (Rec. 51.) Henry 
P. Rines, controlling stockholder of the appellant, 
Eastland Company, testified in effect that there was no 
need for additional broadcasting service in Portland, 
but “that if in the Commission’s opinion there was an¬ 
other station desired or needed in Portland that the 
Eastland Company would be willing to put it up and 
operate it.” Nowhere, either in testimony presented 
at the hearing or in its brief, did the Eastland Com¬ 
pany attempt to justify the establishment of a new sta¬ 
tion in Portland or assume the burden of proof with 
respect to the need therefor. 

The question, therefore, of the good faith of the 
Eastland Company in the filing of its application is 
raised by the very nature of its proposal. The appli¬ 
cation was filed shortly after that of the Portland 
Broadcasting System. It is made dependent upon a 
showing of the Portland Broadcasting System that ad¬ 
ditional broadcasting service is needed in the Portland 
area (Rec. 166, 167). If the Portland Broadcasting 
System’s application were withdrawn, the Eastland 
Company’s application would automatically fail. Mani¬ 
festly, Mr. Rines, who controls both appellants, East- 
land Company and Congress Square Hotel Company 
(WCSH), does not want a second station in Portland 
—even one that he controls—and this is his method of 
saying so. The Eastland Company application was 
merely another “defensive” application filed for the 
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purpose of keping other stations out of the Portland 
area, just as the WRDO application previously dis¬ 
cussed (supra, pp. 3-4) was such an application and 
filed for a similar purpose by Mr. Pines. Could it be 
expected that with such meagre enthusiasm and lack of 
sincerity on behalf of appellant it could render or 
even desire to render a real public service? 

Moreover, by the same token, appellant Eastland 
Company has shown no interest which would be ad¬ 
versely effected by the granting of intervener’s appli¬ 
cation. The only interest which appellant has shown 
is a desire to prevent the people of Portland from 
obtaining a needed broadcasting service and appellant 
has maintained throughout the proceedings that there 
is no need for such service. Clearly, appellant cannot 
allege in one breath that there is no need for service 
and at the same time prosecute an application of its 
own to establish the service. The filing of its appli¬ 
cation under such circumstances precludes appellant 
from having such a legal interest in the subject matter 
of intervener’s application, as would entitle it to ap¬ 
peal under Section 402 of the Communications Act 
of 1934. 

Conclusion. 

On the basis of the considerations set forth in this 
brief and in the Commission’s brief, it is respectfully 
submitted that the decision and order of the Commis¬ 
sion are proper in law and fact, and should be af¬ 
firmed. 

Respectfully submitted, 

Arthur W. Scharfeld, 
Philip G. Loucks, 
Attorneys for the Intervener. 


